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SIR, 

OM^ weeks after my (bn's fending you 

J LettiT t^ the Public Jdverttfer^A was 

furprized with the %ht of a * pamphlet^ 

wherein a contrary S>£hrine is conveyed^ 

altho' I cannot fay diredly affirmed ; front 

whkrh laft circumftance I gueis it to be 

the work of fome enterprizing Attorney, 

^'Wtoucbed hy his Superior. Be this as it niay, I think it 

jiot impropier to confider what has been advanced by this 

exlraottlinary writer, altho' I fhall go more at large than 

h^iias done into the ibtjed, and even differ in fome things 

■from vof Ton himielf, whofe notions in feveral refpefb are 

too modern for my approbation. 

The Attorney begins by reproaching others with 
^ wretched quibbling upon words, mifiNssn-efentation, igno- 
**^ ranee, bhindering and fialfhoods," and then reprefents 
himlelf and his friends as ^* reafoningmen^'of knowledge, 
integrity and abiKty ;" but I furpeA^ajcrtfaelefs, from the > 
fiiphiiiry one now and then meets witn^in his aj^umenta- 
don, that he has had the affifhui|| of anotl^ nil&i ^^ who 
has been' taught to think himfM a Statefman, and who 
would be too happy to be able to think himfelf a minifler," 
and to whom I fhalt only fay, as he loves a claiBc, 

Vane Ltgur, fruflraque animis elate fuperbis, 
Nequicquam patrias tentafti lubricus artes. 

I (hall not difpute the knowledge or ability either of the \ 
one as a dexterous Common-lawyer, or of thei other as a ^ 
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vcrfatile Logician ; and as to public integrity, they ncetl (^ 
little bequeftioned, that it would be now-a-days the idleft 
6f paftimcs in any man to uige a fyllable upon that head 
concerning either ; altho* I remember that one of them, 
during the laft rebellion, would never in his public fpeeches 
venture to call the -rebel army any other than the Hrgh* 
larukArmy^ for fear, I prefume, of fpoiling his fortune, 
in cafe it fucceeded. 'The Attprney, |iowever, has ven- 
tuj^ed to aflert in print, what I do not remember to have 
heard any one gentleman avow in parliament, and for thatrea- 
fon, among others, he has attracted my notice and indignation. 
Upon this occafion, I (hall not treat the fubjecSfc in the 
perfunftory manner he has done, norintirely purfue his 
method, and therefore fliall only advert to what he hfds 
•faid as he happens to fall in my way. Indeed, the dif- 
. courfe of late has run fo much upon libels, warrants, and 
, refolutions of parliament, that every body's thoughts have 
been turned to thefe points* I fhall endeavour to offer 
what I have to fay with clearnefs, and according to law, 
and to exprefs myfelf with that freedom and plainnefi 
which becomes the member of a free ftate. 1 do npt 
think myfelf at liberty to fcan the private a6lions of an^ 
man, but have a right to confidcr. the conduA of every 
man in public ; and to approve or to condemn hb doings 
. as they appear to me to be calculated, cither for the 
good or the hurt of his country. 

Tlje King can do no wrong ; as doing nothing of him- 
felf, but every '.thing by the advice of his council and 
minifters. The fpeeches from ths throne; treaties 
bf peace and war i the application of public revenue ; 
appointments to^ offices in tlie ftate ; the direSion 
of crown - profecutions ; andy in a word, every other 
t aft of goveiBment muft be always debated, queftioned, 
' and blamed as the ads of the minifter. As nothing 
can be done but what fomebody is to be acceuntaUe 
for it, , fo every minifter in his department is to be refpon- 
fible accordingly, and to a£t at his peril. 

There is no infeparable connexion between a minifter 
and the Sovereign. The latter is not by the duty of his 
office, to fupport any one man againft the general fenti- 
ments of his people ; and of courfe whatever is faid or 
written againft the ad miniftration, is not to be regarded as an 
attack upon his throne. I^deed^ were it otherwife, no 
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aft of a miniftcr could ever be arraigned* and no liberty 
of the prefs exift ; for, every inquiry, clamour and ccut 
fure made to the world, in print, would be fowing fedi- 
tion, if not high treafon, in the ft ate. 

. By the old conftitution, and afterwards by Magna 
Charta, no man could be put upon his trial for any offence, 
.until a grand Jury had found a bill of indi6^ment, o; of 
their own knowledge, made a prefentment thereof ; and 
then theperfon fo charged, was to be tried by a petit Jury 
of his Peers. 3y degrees however, and by virtue of par-* 
ticular ftatutes, crimes againft the peace became prefenta^ 
ble by confervators or juftices of the peace. In procefs 
6f time, fome (cw offences under fpecial a£l$ of parliament 
came to be profecuted by information ; and, in fome very 
enormous cafes, the court of King's Bench^ upon motion 
in open court fupported by aiEdavit, and opportunity given 
to the party charged to defend himfelf, would fometimes 
grant leave for filing an information. A Jury wasafter* 
wards to try the truth of every fuch charge. But, Henry 
the 7 th, one of the worft Princes this nation ever knew, 
procured an act of parliament which, after reciting many 
gefe<3s and abufes in trials by Jury, and pretending a re* 
medy for the fame, gives a fummary jurifdiftion to certain 
great officers of ftate, taking to their aid a bifliop, to fum* 
mon, try and punifh, of their own mere difcretion and 
authority, any perfons who fliall be accuied of the offences 
therein very generally named and defcribed. In fhort, the 
court of Star-chamber is, by this a<9:V fo enlarged in it« 
jiirifdiiSHon, that it may be faid to be erefted, and both 
grand and petit Juries in crown matters are in great mea- 
fure laid afide, as the Attorney-gener|j now brings every 
thing of that fort before this court, whic|j^ by its confti- 
tution, never can make ufe of^^ther. In lieu of ao in- 
^diSment or prefentment of their peers, or informations 
leave of the King's Bench, people of all degrees are put ^ 
their trial by a charge framed a^ the pleafure of the 
.Attorney-general, called an information, and filed by him 
ti^ithout even the fancftion of an oath ; and the Star-cham- 
ber decide thereon moft confcientioufly, but as , moft true 
courtiers would wifli to do, without the intervention of aBj; 
jury. The faces of the fubjedl are fo. ground by thia,^ 
proceeding, that' every body at Icngh is alarmed, and the 
people in ftruggUng with the crown happening to get the 
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better, the patripts of the time fcized aa occafion, to- 
wards the latter end of the relen of Charles the Firft, to 
^tort from that martyr to obftmacy, an afl for the aboli- 
tion of this moft oppreffive jurifdiction. But, by fome 
fatality, the Attorney General's information, an offepring 
of the Star-chamber, was overlooked and fufFered (till to 
remain, and the ufc that is now made of it every body 
knows. It is reported, however, that my Lord Chief 
Juftice Hale had fo little opinion of the legality of this 
kind of informations, that he ufed to fay, ** If ever they 
•* came in difpute, they could not ftand, but muft neceC- 
•• farily fall to the ground." Indeed, there is this very 
dreadful circumftance attending this mode of profecution, 
that as the Attorney General can file an information for 
1«^hat he pleafes, and the Crown never pays any cofts, fo 
it is in the power of this Officer to harrafs the peace of 
trry man in the realm, and put him to a grievous expence, 
trithout ever trying the matter at all. Indeed, the cofls of 
the Crown-ofSce are fo enormous, that an Attorney Ge-* 
lieral can eafily undo any man of middling circumftances, 
by only giving him two or ditee plunges there. Moft 
Bookfellers and Printers know this very well, and hence 
(b few of them Can, begot to publifli a ftri<aure upon any 
infminiflratton. 

This very game was pfeyed with a late Vice-Chancelloif 
rf Oxford, When L. H. was of the Cabinet, and at 
ih^ head of the law^ ' The Attorney General filed an in* 
fbrmation ex crffkio\ and, after putting the Do£lor to a vaft 
ej^ettcC, entered z nolle prof e^ui. Soon after he filed an- 
6ther information for the fame offence, and, when a like 
ftxpience was incurred, entered another mile prof equi. Iq 
fcort, this politico legal game was had refort to, becaufe 
there was ho widence to convid, and was dropped and 
feilewed in order to oppreS, to the extreme charge of the 
tCDrthlefs Doctor, and to the infijiite difcredit of a mode- 
rate King. During the reign of this Law-Lord, the fanoo 
Star-chamber weapon was frequently brandifhed, like Me- 
ifc^'s head, to terrify and ben um individuals. A fecret 
ind efficacious method of prefer ving the peace ! Many an 
ilfeftil publication has been nipped in the bud by ah infor- 
^^atlon ex officio (that great fiippr^flbr of truth) and by 
■sthe gripe of its executioner, that enemy to Ugbt, tho 
iieflenger of the prefs. 

The 
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Thq ©pprcflion, however, can gp no^ farther, unlcfs. 
Indeed, furctics for the peace be demanded, and that can 
oplybe in a£hial breaches of the peace, threatening the death 
or bodily hurt of fomebody : for, if the trial proceeds, 
that fecurity of Englifhmens rights, a Jury muft be called 
in. Some late ftatuteSy however, (I (hould juft obferve) 
in, particular inftances have given a fummary and final ju- 
rifHi^tion to Jufticcs of the Peace, in matters of Excife, 
Game, &c. where the proceedings and decifions arc arbi- 
bitrary, vexatiou$ and partial enough I believe ; but this 
does not reach to fuch a length as to endanger, perhaps, 
the Conftitution itfelf. 

There is no offence which is oftcner profecuted by an 
information, ex officio^ than a libel. Now, many Judges 
before the Revolution, and perchance fome fmce, have 
faid that, in law, a paper may be a libel, whether the 
charges in it be true or ralfe, againft a good or a bad man, 
the living or the dead; nay, that the truth of it is. even 
?in aggravation of the crime : that every libel is, by con* 
ftru<9ion of law, againft the peace, and (in very late 
times) that it is even an adpal breach of the peace \ and 
(at laft) that fecurities for the good behaviour may he de- 
manded of any man, charged with being the Author, 
Printer or PqWifher. After all, I do not yet learn by what 
certain figns one can know whether any particular p^* 
phlet oi" paper will induce any body to conimit a breach of 
the peace. . ' 

I tjiink one may fay of the Lawyers, who Jiaye thus 
/qatured the doflrine of informations, that they have been 
very aftute in the forging of chains for mankind. No- 
thing, indeed, can be added but |he revival of a pofition, 
to be met with likewife in fome few cafes before the Re- 
volution, that a Jury is on^ to try thfe h&. of publication, 
and muft leave the intention of the words, to the Court, 
for their conftrucftion ; unlefs, indeed, it could be contri^^ 
ved to get rid of Juries intirely, that is, to eftabliCh in 
perfedlion the Star-Chamber anew- Already, almoft any 
thin^ that a man writes may, by the help of that ufeful 
and ingenious key to conftrudion, an inuendo, be ex- 
6lain^ed to fcandalize Government, and of courfe be % li- 
bel ; and could the laft.. mentioned impediments be totally 
removed) in^tsA of being only now and then got the bet- 
ter 



tcr of by the dexterity of a Judge, no writing whatever 
could poflibly efcape con virion. 

Informations, ex officio^ it was long thought, could 
only be filed where the King was immediately concerned, 
and fo the old books fay ; but, it is now certain that they 
^re not limited by any thing befides the difcretion of the 
Attorney- General, who is an Officer of the Crown, du^^ 
rante bfneplacito^ and not upon oath. They may, in time, 
become an ordinary engine of Adminiftration, as much as 
any Gazette or common Courier. Ipdeed, the fecrecy 
cafe and certainty of laying a man under a heavy profe- 
cution in the Crown-Office, without any controul, by 
this mode of information, are what render it much more 
formidable than the common, regular, old information, 
>vhich can only be filed by leave of the King's Bench, af- 
ter a public hearing in open Court. It is a power that is, 
in my apprehenfion, very alarming. ; and a thinking man 
cannot refrain from furprizc, that a free people (hould fuf- 
fer fo odious a prerogative to exift. It has been, and 
may moft certainly be again, the means of great perfecu- 
tion. In truth, it feems to be a power neceflary for jpo 

food purpofe, and capable of being put t^ a very bad one, 
or, although a man may doubt whether a Grand Jury, 
in times of violent party, would always find a bill of in- 
dicSment or prefent, yet there can be none but that ^ 
Court of King'* 5' Bench would grant an information, 
wherever it could, by any Adminiftration, be applied for 
with the leaft foundation. It is ftill more wonderful that, 
fince this prerogative is endured, there has been no aft paf* 
fed to fubjeft the Attorney- General, provided he did not 
purfue his information, or upon trial was non-fuitrd, or 
had a verdift againft^im, to the payment of full cofis to 
the party abu fed. 

However, the exercife of fuch a grievous prerogative 
lays a ftrong foundation for a Jury's retaining the privilege 
of determining both the law and the fa6i, with refpeft to 
libels. Indeed, it is only in conformity with common 
parlance, that I fpeak of law and h&. in libel as diftin<3; 
things, for to myfelf they appear to be infeparably united, 
A criminal profecution and trial can only be had for i 
crime ; now, the mere fimple publication of any thing not 
li}}elIous (there being no public licenfer) is no crtme at all ; 
it* is then the publication of what is falfe, fcandalous and 
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^ditious, that is the crime, and folely gives jurifdiflion td 
the criminal Court; and That therefore is what muft, of 
neceffity, be fiibmitted to the Jury for their opinion and 
determination. A decifive argument to the fame purpoie 
may be drawn from the conduct of the Lawyers them- 
felves in this very matter. For, it is agreed, on all hands, to 
be neceflary for the Crown- Pleader to fet forth fpecially 

' feme paflages of the paper, and to charge it to be a falfe 
or m^icious libel. Now, this would never be done by 
the Law- Pleaders, fubmitted to by the Attorney- General, 
or endured by the Judges, if it wa^ not eflential to the 
legality of the proceoiing. The King's Bench, in grant- 
ing the information, only a<St like a Grand Jury in finding 

' a bSI of indidment, and in effect fay no more than this. 
That, fo far as appears to them, the paper charged feems 
to be a libel, and therefore the perfon accufed (hould be 
put upon his trial before a Jury, whofe bufinefs it will be 
to enter thoroughly into the matter, hear the evidence ex- 

• amined, and what the Council can fay on both fides, 

- and form a judgment upon the whole, which, after fuch a 
difcuflion, it will not be difficult for any men of com- 
mon underftanding to do. Whether the contents of the 
p^er be true, or falfe, or malicious, is a fail to be col- 
le(fted from circumftances, as much as whether a trefpafs 
be wilful or not, or the killing of a man with malice fore- 
thought. Were I therefore a Juror, I (hould take nothing 
implicitly or upon truft, in this refpecEl, from any man, 

' but (hould endeavour to form iny own judgment of the 
matter as an impartial Juror, and not as a Statefman ; 
plain truth and fe£l, and common fenfe, and not political 
convenience, far-fetched inference, or ingenious inuendo, 
being the proper objeft and intent of my oath by the law 
of the land. *^The verdi(2 itfelf is not an aft minifterial, 
'* but judicial, and whdfe the Jurors give it according to 
•' the beft of their judgment, rfiey are not finable. They 

. *' can only be puni(bed by attaint, that is, by another 
'* Jury, where it (hall be found that wilfully they gave a 
** verdift falfe and corrupt. Indeed, were this not fo, 
" they would be but mere echos to found back the plea-t 
" fure of the Court." . 

The ftrift law I know, is pretended to be^ that the 
truth of the matter alTerted is no defence againft the charge 
of its being a libel ; but that is a point which I (hall never 

be 
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*^ rantly take this (ot an anfwer, and briag in tb^ prifoni^f 
^ Quibyy tho' thtfy mea» of thie mM fail p«ly, yet 
" the Clerk recorcfing it demands a further confirmation 
*^ thus. Then yoH,/aj i>. /V ^///)i af the trefpafs or mifde* 
V meanor in manner and form as hejhndf indi^^^dy' andfi 
^^ you fay all ? Aod the snx^iQ. n drg>vj) up, The Jurtrk 
^i liofay^ upon their oatbiy that D. maliciou^^j in contempt 
i* gf the King and the Gc^ernment^ with an intent t^ fien^ 
*' aalize the Mminiji ration of'Juftice^ andt^t bring tbefamet 
*** into contempt^ or to raife f edition^ &c, (as the words 
^ were laid) fpakefucb ivardsy puhlijhed fuch a hoi^ or did 
1* fuch an a£l^ againji the Peace of our Lord the Kingy Ms 
S^ crown and dignity ^^^ 

< Befides, there is a conftitutional tcafon, of infinite mo- 
mdRt to a free people. Why a Jury fliQuld of themfelvea 
ad«^s determine whether any thing be or be not a libel« 
It is this, that ninety-nine tinacs <w»t of aa h«t)di:c^, tbrffl 
informations for public iibels are a dHj^ute betwei^n tha 
jpjnifters and the pecypic; and, in my, cpalfciencc', jW$ 
very drcumAancie kaa.mad/l oxxx Prog^nitoxs ratlin to 
themftbes t^e p^wer ofM^erminiog both Ibe law aiid %h» 
iaA,. nritb refpeA to libd6,.)akbo' they wav^ or cedfid to 
tfce Judges the power jof determining, the law in ^11 other 
ptfpeiSb. Hauinff apquicfced in the power exercifed by the 
Attorney GcnCTal,^ of infof raing agaioft what he pleafe$ as 
^ }ib^V ^cy ^^^ refolved not to p^rt wit:h the preJtQgativo 
ei" jrodging finally .ap6a the matter themfelves; an4^ in 
my poor opinion, had th^y done fa» we ihojuld, k)ng be* 
fose this, not only have loft the liberty of the prefe, fcut 
e^ery other liberty befuics. No man- that difapprove<i the 
meafiires of a cpurt, would venture to' difcufe the propriety 
01* confecjuence of thiem. No man woguU venture \o wtitt 
a fyllable in print agaitift any powjer of office, and mudi 
fefe againft any royal prerogative, hp we ver illegally ufurped. 
He would be fiire to be charged with a libel by the At- 
tomey General, andtabe fined, and perhaps unpnfoned 
withput mercy, by tbc King's Benchy as, in fsuft, hap- 
pened to Sir SamueL Bernard iftoa, whi>ft Judgment Vai 
overfed by Parliament after the Rcvokitian* 

Before that gioriom aera, the Judges heU tbetr. places at 
ike King's pleafurq^ and a£^ accordingly, Theif oath 
was then their only rcftraint ^ that Iva^ iook^ guard, but 

not 



/, 



( <5 ) 

fifSt tL fufeient ofte, \^fierr the conCf^artce of t Htn-ttm- 

!)liahce XiC^ittj Admrrfftratioii Would deprive a Judge of Kfs 
ivefihbOd, and raJfVthe hrdignafiorr and refcntmen^ of the 
Crown. J6dges art now for life, and a noble ftcuri^y ft 
h ; and yet, iinlefs one Godd hrfurc ffiem' from the c6m- 
tt\oti failings of maniindj from amWtfon, the defire of 
ptoftioitngihfUr children, or, if diey ha^e no children, o'f 
providing for th6ir nephews, otie may eafily confceive that 
fome inmicnCe may ftill take place even in a Judge. 

But It isbetoriie nfiore nci^dSary than ever, that the peo- 
ple fhduld rmiti the privilege of d'etefrnffinhig the hv^ and 
the fa6^, relative to iit)eis, becanfe (titit rej^refentatives 
have lately, by a refolutioh, decfared, that privilege of 
parliamef^ doe)i not extend to the eafi of a Hbel. I had bejcA 
always hi ^ trior upon tins head before, which i was led 
mfo by oW caf^. My noti6n was not taken u'p in confe^- 

2\ittict of the cotiffnrcaftm' made by the prefent Coui't of 
Joihttrtn Pfeas, nor dirff, indeed^ entirely build upon my 
6^ "fittfe 6i the matfter ; but I Was fixed In the 6pRni6n 
hi fWft iu<h'6riry of that great la^er Lord ChancelTor 
Egiritni^ wh6, laftcr hkvin| heTdf <htf great feal for fourteen 
years. With' ^eate^ f e^utatioh thah atty man before him, 
^a fblethrf argument virhicTi he delivered iit the cafe of 
ttm fyi^ifatu ahd which he afterward^ piiWiOied hiihrdf, 
tttMSii^a" fl:i1£lf review, and with great deliberation, (fA tHat 
it isr uncontroverdbly his opinion) has laid down the feme 
ddSi-ftie, artd eFtes particulady the old determination made 
by the Judges^ ih the cafe of Thorpe. His Lordfhip there 
6ys, " Then let us fee what the Wifdom of parliaments 
*^ in times paft, at!rribut^ to the Judges opinions dccla- 
** red irfpariiameht, of which there may be many exam- 
•* pies. In thfe parliament anno 31 H. 6, in the vacation 
"^ (the paWiaihent being continued by prorogation) 3Tfo»;/7f 
^ "thorpiy the speaker, was condemned in a thoufand 
^ pduad^ damages, in an aflicn of trefpafs brought agaihft 
*^ hiih by the EHike of Tork^ and was committed to prifon 
*' in execution for the fame. After, when the parliament 
** was re-aflembled, the Commons made fuit to the King 
*• and the Lords, to have Thorpe^ the Speaker, ddivereo, 
*' for tHegObd exploit of the parliament ; whereupon the 
•* Dufce of York's counfel declared the whole cafe at 

of the Judges, 

to be ddivered 

C 2 " out 



** large. The Londs demaoded the opinion 
*• whether, iii* that cafe^ *Thntfe ought tc 
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M out of prifon by privilege of parliament : the Judges 
^ made this anfwer. That they ought not to determine 
** the privilege of that High Court of Parliament ; but, 
** for the declaration of proceeding in lower Courts, in 
•* cafes where writs of fuperfedeas for the p^:ivilege of the 
^^ ^rliament be brought unto them, they anfwered, 
** That if any perfon tlwt is a Member of Parliament be 
** arrefted, in fuch cafes as be not for treafon or felony, or 
** for fuTity df pgaciy or condemnation had before the 
^^ parliament, it is ufed that fuch perfons be releafed, and 
f * nuty make Attorney, lb as they may have their freedom 
,*• and liberty freely to attend the parliament." 

The Lords, in the following reign, moft folemnly ra- 
tified this dodrine, in the omous cafe of the Earl of 
Jrundely by a refolution nemiru contradicente ; and then 
prefented to tlielCing, the following remonftrance ** May 
** it pleafe your Majefty, we thereers of this your realm 
*' now aflembled in parliament, finding the £arl of 
*< Arundel abfent from his place, that fomedn^ in this 
^^ parliament fat amongft us, his prefence was therefore 
** called for \ but, hereupon a meilage was delivered unto 
** us from your Mayeftj^ by the Lord KTeeper, that the Earl 
^^ of ^ftom/ was reftrained for a mfdemeanoTy which was 
*^ perfonal to your Majefty and had no relation to matter 
** of parliament : this meflage occafioned us to enquire 
^' into the ads of our anceftors, and what in like cafes 
^' they had done, that fo we might not err in any duti*^ 
*• ful refpe£l to your Majefty, and yet preferveour right 
*^ and privilege of parliament : and after diligent fearch 
^* both of all ftories, ftatutes and records that might in- 
*^ form us in this cafe, we find it to be an undoubted 
" right and conftant privilege. That no Lord of Parlia- 
^' ment, fitting in theparliament, or within the ufual timet 
^* of privilege of parliament, is to be imprifoned or re- 
'^ flrained (without fentenceor order of the houfe) un]e(s 
*' it be for treafon or felony, ox for refujmg to give/ecu^ 
'* rityjor the peace ; and to fatisfy ourfelvcs the better, 
*/ we have heard all that could be alledged by your Ma- 
*^ jetty's learned Council at Law, that might any way in- 
*^ fringe or weaken this claim of the Peers and to all that 
*^ claim be fhewed and alleged, fo full fatisfaftion has 
^* been given as that all the Peers in parliament, upon the 
^^ queftion made of this privilege, have t4na voce confente«i 

" that 
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** that this 18 the undoubted right of the Peers ^d invio!- 
•• ably has been enjoyed by them." 

Now what my reafoning from fuch premifes muft be< 
may be eafily guefled. It was thus : Members are clearly 
intitled to Privilege in all mifdemeanors, for which fureries 
of the peace cannot be demanded. But, fureties of the 
peace cannot be demanded but in a^ual breaches of the 
peace. The writing of any thing quietly in one's ftudy, 
and publifliing it by the prefs, can certainly be no adual 
breach of the peace* Therefore, a Member who is only 
charged with this, cannot thereby forfeit his Privilege. 

I thought that no common man would allow any writ^ 
ing or publifliing, cfpecially where extremely clandeftine, 
to be any breach of the peace at all ; and that none but 
lawyers, on account of the evil tendency fometimes of 
fiich writings, had firft got them, by con/lru£fion to be 
deemed (o. I had no idea that it was poffible for any 
lawyer, however fubtle and metaphyfical, to proceed, fo 
fer as to decide mere authorfliip, and publication by the 

!»refi, to be an aSfual breach of the peace, as This laft 
ieemed to exprefs, exviterminly fome pofitive' bodily in- 
jury, or fome immediate dread thereof at leaft ; and that» 
whatever a challenge. In writing, to any particular might 
|>e, a general libel upon public meafures, could never be 
conftrued to be fo. And I knew it was not required of 
any one in matters of law, to come up to the faith of an 
orthodox divine, who, in incredible points is ready to fay. 
Credo quia impojjibile eft. 

Indeed, I had originally conceived, upon a much larger 
fcale of reafoning, that freedom from ^trtfk. for libel was a 
privilege incident and neceflary to a Houfe of Commons, 
becaufe it was a fafe-guard againft the power of the Crown, 
in a matter that was almoft always a difpute between the 
minifter and the fiibjeft, arid no more than a natural fe- 
curity of perfon for an independent part of the legiflature, 
i^ainft the arbitrary proceeding of a King's officer, in the 
1^ afcertained of all imputable offences. But this point 
has been lately cleared up to the contrary in St. Stephen's 
chapel, tipon a debate of two fucceffive days, the laft of 
which continued from three in the afternoon till two in 
the morning ♦. Neverthelefs, the Commons of England 

• Vide the printed Votes of Wedncfday the 23d of November 1763, and 
Thurfdaj thfr 24th of NoYember^ ^I^Z* 

at 



at large, having come to no new compaA or ui rrendef 
of ancient privileges, flill poflcfs their old right of being 
jttdees of the kv^ in HbeL 

I cannot help adding too, with regard to pledge* for 
good behaviour, that, in my apprehenfion^ they are no^ 
demandabie by law id thecafeof a Rbely before con^i(^ion; 
for this mifdemcanor is only made a breach of the peace, 
at all by polilncal conftru<^ion, nothing being an aft'u^ 
breach of the peace^ but att ailatrk or ^cery, the doing 
6r attemptiitg to da (bme bodily hurt* N^6W, furety for 
the peace is calculated as a guard from peribnal injury ; 
and article of the peate can only be demanded from ^ 
man, who by fome pofitive 6a has already broke ffie 
peace, and therefore is likely t<y do fo again 5 or where 
any one will make po^tive oath, that he apprehends bodily 
hurt, or that he goes in danger of his fife. The articlis 
which are every day exhibited in the cdurt of King's 
Senchv are always for t3ie ptevention of corpors^ damage. 
Ko cafe is (b commoaas that of women exhibiting, articlei 
of the peace againft thtir hufbands ; now, I do not 6e^ 
Ijeve, that if any wife was to all^e as a foundation for 
^jxii articles, her hufband's Haying wrote a^ libel againft 
feet* v let the libel be ever fo iaJ fe, fcandalotis an^ raalid- 
tHis ;^ that Lord Mandield would make, the hufband £nd 
furetiefffor the peace, or for his future good behaviour on 
that account. Another reafon which ftrohgly weighs witli 
me is, fhat the writers upon bail, or the deljvery of a 
man's perfon ftrom. prifon, never mention furcties foe the 
behaviour, in any cale of a libel or conftrucftive breach of 
the peace ; and yet it would have been materia for them 
fo to have done, if fucb fecurity muft be given before a 
man could obtain his liberty. My Lord Coke has wrote 
^n exprefs treatife upon bail and mainprifi^, and confidered, 
the vmts iie homine repkgiando^ de odio i^ aiia, and 
Habeas Corpusy and yet it is {Jain he had no imaginatibn 
of the thing. He fays, " Bail and mainprize Is, when 
*' a man, detained in prifon fox* any ofFence for which fie 
is bailable or mainprizahle by law, is by a complete 
Judge or Judges of that offence, upon fuflicient fure- 
tiesy bound for fail appearance and yielding of hisbpdy, 
delivered oirt of prifon. A? iov example, if a. man be 
ihdi6led of any' felonies^ publif^iii^ pf. any feditipus 
** books, &c. contrary to the form of an ad made m 

the 
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** % *3fJ yci^r of Qyo«# gti^Abeidi, he muf bp Med, 

f ^ % the oibnize is m^ felony^ j^id baU a^ mainpri;^ 
" noit p#©}ji]Wt?4»" Now, in th^ (^afe of ^ public libel, 
fbere is noboiy who can come iato tbe court of jtr/»|r'f 
B^nch and (sxhibit articles of the peace ag^nft the writer 
pt publisher, fweafing that ^e believes hirafelf to be in 
danger of bodily huirt from him', ''and that he walks ia 
tsMT of bis Kf^. 

Befides, for words fir^ndylotis in themfelv^ or attend^ 
l^th confeqiientiaH^nii^gfSyOrforalibdv the party traduced 
may bring ^n adioa of (reijp^fs on the cafe, which a<Aioa 
bpwever, lii3s only for a wrong without force againft the 
peace. Now, this muft ipi?an and can only be a cenftru^iv^ 
breach of tl)e peace. For, if it were 4in a^ual breach of 
the pe^cp, an aiSion of tr^fpafs vi H 0nm (as the lawyera 
caU it) would jie, as it fjoes for an aflault and battery and 
^Ife ynprifonment ; but, I bi^lieve, no lay wer ever heard 
of fuph ^n action tHBiilg brought either for word*, or for 
a libel, or wotjld fay th^ in either c^fe it would lie. Thid 
ther^foi^ is a proof t^t the {^w does iioft regard a m^f^ 
Ubel as gn a^^t^l bro^ph of t^ peec^. 

It is further obfew^Jblej thgt th^e i# m> ^^^idfi^ cj^fe 
^^^fe this defParni 9f A»rety for th^ peace in JibeU ba« 
^fB 4etern^WQd to b^ legal i the i:rown Iwh in fomo 
c?^, after infilling upon If, gv^ded haviflg the point d«^ 
H^mim^^j^i relinqui(hed the claim lo^t? it i« contrwy 
t9 the general principles and notions of law I and it may 
\^ f hf m^ai^i of gre^t opprei^on^ Aey gentleman wogld 
ttl^fe^re f^rve his country,^ by refifting (uch ^ law]ef$ de^ 
^^d> and by having it fol^mnly arguedj upon the firft 
QCfaiion^ 

>VJ^B 2^ jnan is ctei^fd with ^ Kbelj by an ftrW^rary infor- 
mation ex officio^ he muffi cry Ottt, like « Roman of oldj 
Fm>^ ^dP<f¥kmi I 9pp^\ to my cowtry, that is, to 
w}*¥f ^ r»y equals- I w5l giv^ ba^ for my appearance 
te| t|y diQ n^idity of thi$> cj^rge before them, but I will 
Qf^M^^i moret J nev^r heard till very J«|dy, that M" 
lormy- QeneraJs, i^n thcr egpt^ of a man fuppofed a 
ViJMlei^, ^ould iof«ft upon bi9 giving feoufities for his good 
bf^lpavio^f, It i^ a do^rin^, injurious to the freedom of 
ejfety fe^j^fl* defo^tory fr©m the old conftiluiion, and a 
H¥imt^*mt»sk% if wot wt^afeibJut^breaseh^ of the liberty of 

tkpw^' k kno^imit 9fd I will not JuteiMt to it. 

What 
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What mikes me i^ilift the more upon a!f thcfe point* 
is, an aflurance that the legal methods of proceeding in 
every cafe of a libd, are fufficiently fevere, and that there- 
fore all illegality is totally inexcufable. The profccution 
is heavy, and if the fuppofed offender be found guilty by 
the Jury, his puniftiment may be extremely grievous. 
After the trial, all the circumftances that appeared arc 
reported, by the Judge who prefided, to the King* s Bench i 
and this Court gives judgment thereupon, after delibera- 
tion, and both can and will proportion the punifliment to 
the cafe. They may, after convicSlion, pillory, fine, im- 
prifon, and even innft upon fureties for the good behavi- 
our, according to the nature and degree, the mifchiev- 
oufnefs and tendency of the libel. In bad times. Sir Sa- 
muel Bernardifton, for letters not very cxtraordiiiary, was 
fined 1 0,000 1. In good times, Shebbearc, for the moft 
feditious and treafonable libel that could be penned, was 
fined m no very great fum on account of his circumftances, 
but was pilloried, committed to prifon for two years, and 
obliged to find fecurity for his behaviour, in a pretty 
tolerable fum himfelf and two fureties in as much more, 
for fevcn years to come. All this may be done in th^ re- 
gular way of proceeding, and feems to be as much power 
of punifhment as can be warited, for a mere mifdemeanor ; 
beeaufe I prefume nobody chufes to revert to the additi- 
onal punimfnents infli<Sled before the ftar-chamber was 
fupprefled ; fuch as public whippings, burning in the fece, 
ilitting the tongue and noftrils, cutting off the nofe and 
cars, and long or perpetual imprifonment, which was 
the treatment of writers againft Adininiftrations in thofe 
days, and was abfoliitely inflified at one time upon the 
three liberal profeffedns, in the perfons of a clergyman, a 
counfellor, and a phyfician. 

U the libel be upon the Legiflatui^, and the Libeller a 
Member, the Houfc will expel him, as Queen Anne*8 
Tories did Sir Richard Steele, for charging the Queen^ 
and her Miniftry, with a defign of breaking theeftablifh- 
ment and introducing the Pretender : and yet I fuppofe 
now-a-days there is nobody who doubts in the leaft that 
Knight's having publifhcd the truth when be faid fo. In- 
deed^ he admitted himftlf the Author of the paper com- 
j>lained of, fo that the then Commons were not obliged to 
help that necefiary h& out, by the reception of tdlimony 

not 
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mi UJterfoalJ!.- jfay^ the Ccwittiers of tkt cJajr tfcpUgfc* 
tke.puDi(hnicnt>of expalfion ^Icihe fo fevere (aithog^Sif 
tUchard's •retHtors were riot more numerous than Mr^ 
XVilkes'S) that tiMfy (topped there, and carried on no 
f>r6fecutioh agairifthim in Weftolindet Hall or atijf iifh^rd 
dfc. 

I do not touch again upon Mn Wilkes in this place ai 

Ijommlferating him particularly, having ever avoided his 

^M:quaihtance> but merely tohy^ Vfhzt indeed the Hlftory 

6f England froni the beginning of the reign of Ghatles thfe 

Firft to the jjrefeflt time may illuftrate, that prosecutions 

for libels gederaily arife from^ and are purfued witba fpir^ 

of party-revenge. Men afe upon foch occafioris apt to do 

things Whi(^h in tooler momefnts th^ woiil<l be aihamed of. 

With tefpe£l to the lafl named Libeller, I ihutt lioweVet 

declare, had I been his coriftant comrade, and my doors 

open to bitii ^t ail hours^ much more the partaker of his 

loofeft pfeafures, and of his moft fhameful bhifphemies, I 

ihoaidliot fa^c Adod forth either in the one Houfe Or 

the otbef as the immediate mover of thi poof deviPs pil* 

Mic ib^ltKe, ccuifure^ l^rofecution and ruin, or ii» thtf 

merceriary advpcate of his parfueis, unle& I had ah* incU^ 

nation to convincfe mainkthd that I wai regardlefs of alt 

ptindple whatever^ eiecepting that of fervirtg t party . for 

my 0vnt private imtfeft^ and from dmt motive was wIV* 

liog to zh upon any fta^e the moft incondftent and moft 

dbanckmed of all parts, even s^ainft the icompatiioris of my 

happ\e(t momentsi and to imprint this hWjn upon tm 

WcMi that no motive whatever of public good ot.priyatd 

inendfhip was at the bottom of my clondud, or even thef 

fmaSitt reftiBint of common deceniml. I^eal good'nature^ 

fciendlinefs, cha/ity^ (whatever you €aD it) will, cover 2k 

multitude of fins, ,but mere companionable eafe or iliirth^ 

-with sn uftfeebng heaft^ only enhances the profligacy of ^ 

4Jiara6ter. If debauchees will not fink bdow the worft of 

,|aDg8, theyvftould at leafi be true to each other, as kindred 

fouls. In x^y own opinion, this lt>dicro<ls Libdler did bimfc^ 

aU that his feirereft enemies cctild wi(h, to turn his owxii 

cafe into ridicule, and to let the people fee that a krre ef 

.farce and n^rriment predominated iri all hb anions ; and 

that he had too much levity and vicioufnefsof naltufal cofi'* 

ftitution^ to make the good of his cotrntry ithe tuld of his 

CohdtK^ in any one a£tion of bis life« Sut the (ight o£ 

D tfaef# 
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thefe very things (hould make grave men of all fidestafr 
tend to the conftttution in fucb contefts of profligacy, to 
prevent the laws of their country from being made either 
the (port or the facrifice of party upon the occafion. A 
point that is carried for the fake of puniibing a wortbleis 
fellow, may be cited hereafter as a precedent for the moft 
dangerous profecution and oppreffion of an Excellent pa- 
triot. 

The moft refpefWiil and conftitutional of remonftraoces 
from feven bifhops, in behalf of the tftabli(hed religion, 
has been treated as a feditious libel, and nothing but the 
honefty of a Jury faved them from the moft unjuft con- 
<Icmnarion. ** The Attorney and Solicitor both affirmed 
•' to James the 2d, That the honefteft paper relating to 
*' matters of civil government might be a feditious libel, 
*' when prefented by perfons who had nothing to do widi 
•• fuch matters, as (they faid) the Biihops had not bat ia 
•* time of parliament ♦•*' 

Mr. Somers*s modeft plea for the Church of Eiighnd^ 

underwent the (ame denomination, although it was no 

more than a feafonable defence of our national worffaipi 

upon the true principles of the conftitution, againft an ar* 

'bitrary and Popifli Court, 

And I remember myfelf a tiny paa>phlet, puUifhed bf 
the Author of The Confideratiom on the German war^ 
queftioning the merits of the defence of Minorca, by ar- 
gument, not by hard words or foul names, which was un*' 
•fortunately on motion in the Kin^s Bench deemed a libd, 
and an information in the ordinary way granted againft 
• the writer, whereby he became a coi^erable fufFercr ; 
.and yet 1 believe any man who were to read this perform- 
ance now, free from prejudice, would never concur in that 
.opinion. • 

In fhort, one cannot ^mt(s what may, or may not, in 
fome unlucky time, be regarded as a libel by fome Ju(^ 
or Attorney-generaJ. The higheft or loweft of Authors, 
the hobleft or the moft fneaking, the Original or the Copy, 
' the Patriot or the Tool, the Head of a Party or the A- 
manuenfis of a private Junto: in Ihort, the moft refpec- 
>tableConmionwealthfmanor the paltrieft of CoiFee-houfe 
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Lifteners and Political Eavefdroppers, may equally chance 
to fall under this arbitrary brand. - 1 . 

Nay, if two fordgners here ihould happen to have a 
difpute relative to their refpeSiYe charafters or appoint*!- 
ments, and a difference fhould arife aboulj thec^conomy bt 
charges of one fide and the odier, aadj^jtb^ihouldpubjifb, 
by way of juftification of htf prctcn(ioo§> letters that really 
pafTed^ they might, for ft^ghit I know, be held a libel, for 
which the Attorney-'general might file an information, atK} 
wherdto np defence, by the help of a little managements 
ihould be deemed pofSble, and which counfel might fairly 
^ive up without the loft of their chwrafter. 

If a man was now to publifh an ode, like that of Mr^ 
Pulteney toLordLovel, 

" Let's out for England's glory," 
inviting any courtier to join in meafures of oppofition to 
the^miniftratign, and it was to be written with half the 
fpirit add beauty, it might be the pbjed of an information 
€X ^jfficia ^ a libel, altho' no man turned of thirty, I 
fdppofe, would think any placeman could be moved there* 
by to oppofe the court, and quit a part of his finery, 
for the &ke of beii^ a patriot. 

. Nay, if i( be law, that a man may be guilty of a libe| 
by writing againft the dead (as well as the living) I do not 
iee how the world is ever to difcufs the adions of admi^ 
niftration, or any man to publifli animadverfions updn their 
condud in particular inAances ; nor what is to become of 
the licenfedhiftorian, with his rule oiNe^uidveri dicere mn 
fhtdeat. For example, if I was to fay of a. late Great 
Chancellor, that I could not think he merited the appellation 
of a patriot, having ever regarded him as a decent, circum- 
fpeft, prerogative lawyer ; that he leaned in his notions 
toa much towards arifiocracy ; that he feeined, in his 
-pcJitics, to approach much nearer to the principles of the 
£arl of Clarendon than of Lord Somers; and that, at laft^ 
upon what ^«W/V principles he joined the oppOfition, after 
having been in all things with the court for forty years 
before, I could never learn. It feemed, that even his op* 
pofition to, or rather difapprobation of, the peace, pro* 
•ceeded rather from a private difiatisfadion at thp man 
iwho happened at laft to have the/making of it{hisi cM 
friends being difplaced) than from any motive of public 
conca:ii^ and that ipme of his rea(cms ag^inft. it» w.er^ 
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ihdfe th^t maft {mfSfFereot tncni thoufi;bt the ftningeft in tfs 
|>ehalf, namely, the boundaries in Worth America, which 
the courfe' of a great river is ^tade to be, and muft for 
ever moft notorioij(ly mnain as long as the world lafts. 
Indeed, I could never determine whether he had, or bad 
not, a good qoQccption of our foreign interefts, altho' I 
always imagined be had a thprough one of all thedomeftic 
connexions among us. I might add, be oppofed, cuf^ 
tailed and iembar rafly the miUtia a£t in its fbroiatioii, 
^|>rogrefs and execution, as much ai he could, and yet, 
this was intended as a conftitutional force, or counterpolfe 
againd a ftandin^ arn^y ; that he was apparendy a principal 
inan in, if not the fo]e caufe of, defeating a new Habeas 
Corpus bill, calculated for the prevention of fome evafions 
of the old a£t'; and that he projected, in concert with an-^ 
Other new-made peer, the Marriage- aS, and, having dif- 
approved a fhort bill drawn by the Judges, obliging people 
to marry in churches, that th^ir marriages might be re* 
^ularly regiAered and capable of proof; had the reputation 
of drawing another, filled with, claufes calcuhtedfor the 
pretention ofaH marriages without confent, with a vi^w, 
as it fhould feem, to perpetuate, 3p much as might be^ 
a fortune drhtpily onc6 made, by continuing,, from gene- 
rafton to generation, a vaft power of property, and to fe- 
cilltate at each defcent, the lumping of one great fum, or 
one great family, to another, by bargain and fale, in op« 
pofition to the generous principles of equality and difFufive 
teroperty, which free ftates have always 6ncoun^;ed. The 
royar^mily, however, was e^ccc^pted out of bis late ad^ 
faltho' their niarriages are atone a matter of any public 
tXHicern or influence. 1 might a(k too, whetherhis Lord- 
Aip did not uniformly throughout life purfue his own 
private intercft, and raife the greateft fortune and provide 
the moft amply for his family of any lawyer that ever 
)ived ; and whether, during his dominion, the judicial 
Jiromotions were difpofed of upon minifterial motives or 
merely agreeable to profeffional defert* i might neverthe- 
lefs, and ought to add, that the fame jlluftrious peribnage 
Was Uefied with a good temper, and great M'orJdly pru- 
4eDce« which are the two hand^maids in ordinary to pro- 
irperity ; that his' whol^ deportment was aaniaUe ; 
^nd, that he poflefled, in general, the (bunded under- 
liog ill Au^tters of law Mid t^ityn mi th^ boft tflienta 

for 
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^judicature I bad ever (een ; that be mldit he cited at^ 
im example* in this country, of the pcrfeft pifiure of a' 
good Judge, which my Lord Baton bath fo adoiirably 
diawn ; ^nd that he was. In &ort, a truly wife magi- 
ftrate. 

, He was free from the levities, vices and expenctt) which 
frequently disfigure men of a lively and fh^ittul bxicyd His 
ftatioQ did not require, nor his genius fumifh him with ima- 
gination, wit OF eloquence. And, perhaps, had h^ po(^ 
fcfled a true tafte for the fine arts and the politer parts of 
literature, he would never have been fo extenfive a lawyer^ 
Co which however the plainefs of his education might have 
fomewhatcpntributed. In fhort, one might fay that. Lord 
jSomers and He fecm to have been the reverfe of each other 
in every refpqd. 

Now, this might be profecuted as a libel on the dead $ 
whereas the writer penned no part of it malicioufly, nor 
^fely as he .believed, and did not mention a tenth part of 
,what he might in fupport of' the juftnefs of the charaSen 
VVnd therefore, unlefs a matter be tlioroughly, canvafled^ 
and gentlemen at the bar ,will fpeak out to a Jury, that 
ibey n^y have tiie proper information to deliberate upo% 
it is bard to fay what may not very glibly pafs atone time 
^r other for a lihel. Every thing icems to depend, upon 
the Jury's confidering and determining both the law and 
Aft. 

I troft, therefore, this iingular privilege will ever be 
iCxercifed by the people thenifelves. If they once pvc it 
^Jpy they will ne^ijer know any thing of public tranfafti-^ 
i)ns?rbut from the mofi partial and leaft credited of all jnan* 
Jund, from writers employed by the authors of the^iea* 
Aires themfelves, whp« like Scotch ReviewerSj may. havQ 
the &ce to attempt to make Engliflunen believe, that a man 
xan be a conflitutional judge who quits the laws of the 
Jand and deviates from the eflabliibed pra(^ice of courts, 
in fpight of common ienfe and the conftant declaration 
cOf our ailceftors mlumuf leges Jngli^e fnutari.. Let thede* 
pendeDt judges before the Revolution have advanced what 
idpftrine they pleafe, thsfa^i has been, that juries have al- 
ways ^erctfed the right of determining what is a libel. It 
jba]^ faved this conflitution oftfn^ is die great bulwark of 
liberty, and &ou]d never be re%ied but with the lad 
-breathe 

TCMF 
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Few mf n know much of the nature of polity, and, of 
tliem, all do not fufficicntly attierid to the conduft of Ad- 
ininiftration, to obfcrve when flight innovations ire made 
in the hws or m their Adminiftration ; and, df thofe 
wbp do, very f(?w indeed have that degree of underftan* 
ding which cntibles them to judge foundly of the confe- 
quenoes of fuch alferatrons, with refpeft to their liberties 
iti general. AgahV ; of thefe very few, not more than 
one perhaps, has aflivity, refolution and public fpirit e* 
nough to publilh hi$ thoughts (as Mr, Somers did upon 

^ fcveral occafions) concerning what is going forward, in 
order to alarm (like a go6d citizen) the reft of his fellow 
iubjedls. Infotnuch, that breaches in the conflitution, 
which by d'egrefes bring on a total lofis of liberty, are ei* 
iher. wholly unnoticed,, or elfe are regarded as the mere 
violences of party, by which nobody cari be afFefted but 
th? immediate adtors. Whereas, few* the fake of compaf^ 
fmx their own ends, there is nothing which party-meil 
ym. not isi; per fas atct nefas ; }uft as an eftablifhed higb 
chutcbm^n will perfequte even to death, • any other man or 
divine that queftiohs his authority or hls^dodtrine. From 
Jience arife precedents of all forts of iHegai and urifcoijifti- 
tutional praftices, MJnifters (as nOt one in a thoufand is 
!a£taated by any principle of public good, or even by a de-^ 
fire of honeft feme) for the fake of power, title, riches, 
and pre-eminen<;e of any kind, will deceive the beft ixi* 
dined Prince, ^nd liiihifter to the humour,- folly, vices 
and doinination of the'worft. On the Exclufion- bill j iitk 

"jnore tton two, even of the Bifhops,wouM venture to vote 
for it, altho' their Brfhopricks depended upon the continu* 
ance of the Proteftarit religion, which that bill was avow- 
cdfy framed to preferve. Now, wbeti an impartial mart 
gathers this, both from his own experience and from his- 
tory, how ca<i he help being moved at the doSrine that is 
publickly held with ' refped to writings that animadvert 
tipon puhjic proceedings, and the ufe that \s made of that 
defperare^fwotd an information, together vriththe means 
which areev^ry^ay dcviftd to make it niore dreadful? 
I will ventur^ to^rophefy, that if the reigning notions 

. concerning Irbds'bjepufced a little fkrther, no man will 

^are to open hfs ^nbuth, much lefs to ufe his pen, againft 

the worft Atfenftiilh-ation that can take pkce, however 

jmiyh it behoves the people ^o be appriased of the eondi^ 

^ tion 
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ti,Qn tfae^ arelBcdfy to bein^ In fliort^ 1 do vxk (^e what 
can be the ifTiiejof fuch'law, but an univerTal acquief^ 
cenoe to any men or aiiy nKafures, that is, adownri^ 
paffive obedience* 

There is one great reafon, why every patriot fhouM wlfli 
this fort of writings to be encouraged ; which is, that am«> 
madverfions upon the conduct of Minifters, fubmitted 
to the eye of the public in print, muft in the nature of 
the thing be a great check upon their bad ic^dions, and, at 
the (ame time, an^incentiVe to theirdbkig of whatis praife- 
worthy. Nererthdefe, if it be once clear law. That « 
paper tmy be a Jil:^^, whether tme ^r &lfe, written 
againft a good o^ bad* man, when alive or dead^ 
who is there diat may not continue a Minrifterj 
whether he.has.^^graiii of honefty or underftanding, if 
he'ihould happen to be a favoudle :at Court? The 
worfe his anions are, the more truly and fharp the writer 
ftates them, and the more the public, froni his juft reafon- 
iiigs, deteft and cry out againft them, the more fcandaloui 
;a:nd feditious, of courfe, will be the libel ; for^ tbetruA 
of thefa^ is an aggravation of the libel, and it was That 
which occafioned the clamour. There is but one ftep far« 
.ther before you arrive at complete defpotifro, and that is to 
^extend the fame doctrine to words fpoken, and This I am 
perfuaded would in truth very foon follow. And then 
what a bleiled condition (hould we all be in ! when nei* 
ther the liberty of free writing or free fpeech, about every 
body's concern, about the management pf public moneys 
4)ublic law and public affairs, was permitted ; and every 
Jbody was afraid to utter what every body ho vVever could 
not help thinlcing! 

With refpefl to libels on particular perfons in their pri- 
vate capacities, there may be feme little foundation for a 
do£lrine of this fort ; becaufe, as the welfare of the State 
has nothing to do with his private tranfa<^ions, you ought 
not to make refledions which may injure him in his calling 
or his reputation ; you muft always do this out of perfo- 
nal fpite, and therefore ought to be punifhed for fuch your 
malevolence. 

But, the cafe is totally different with refpeft to an Ad- 
miniftration ; for the country in general is always the bel- 
ter or the worfe for its condiid, ^nd therefore every man 
bai a right to know, to confider, and, to reflet upon h. 

Then- 
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Tbeir 1^ m ^eSteie^ or dieir ^iSc dmti8ief$i m 
not like anf individual's pardculaftnule, profeffion.or fbr<» 
tune^ or his frivztc chanu^r* The wtitiagof. tbenor otrt 
of their places in the Government is not zhabfyiyiVich 
thejr have aiiy ri^t to be reared in damago. Tbeii Kol- 
ding ought otAy to be fvam diu tmi fe gtjpfrhij ahd of 
this the people at large ou^t to be made judges^ aaeverjr 
man in this country it reprefented^ and ecmfequentl/ eoff*^ 
ceraed in the legiflature itfelf. 

However, from a conAifian of dteTe two difFereut Jdndt 
of libels, introduced and uphdd from very bad motives, it 
feems to me that a general dodsine has been laid down^ 
Now, my notion is, that in. public libds the truth of the 
charge IhouM be an abfc^ec defimce^ whattvor may be 
thought neceflaiy with regard to privste libds. The pub« 
lie is e&nttally intCBtAed itt d& difcrimination being 
made* . i 

When men find them(Hves aggrieved by the violeiice or 
the mifcondu£l of the perfons appomted to the Miniftry, it 
is natural for them to complain, to <:ommunicate thek 
thoughts to others, to put their neighbours on iiiKit guards 
and to remonftrate in print ^inft the puUic prooeedingsu 
They have a. right fo to do, as much as a borough has s 
right to reje(5t any Court candidate, and to publ^ the rea^ 
fods for io doing ; and both of thefe rights will I bopp 
be exerctfed until there can- be both a conge de dii^and 
d'eciim, and a conge . d'eKre, eftaUiihed in theJScate as 
there already is in the church. The liberty of expofmg 
and oppofmga bad Adminiftmtion by the penis among the 
neceiFary privileges of a free peo(^y and is perhaps the 
greatefl: benefit that can be derived from the Kbcrty of tte 
prefs* But Minifters, who by 'their mifdeeds provoke the 
people to cry out and complain, are very apt to make that 
very complaint the foundation of a new opprefiion, by 
profecuting the fame as a libel on the States Now, tte 
merit or demerit of thefe publications mud arife from their 
being true or faMe ; if they are true, they are highly com- 
inendable ; if they are wilfuUy felfe, they are certainly ma- 
licious, feditious and damnable. The mere»pretence of a 
paper being feditious, if the matter of it be fa£l, is to be 
difrcgarded ; for, I do not fee how any wriosr can po^Uft 
to the world the juftefl and moft imporunt con^iaiitt»^ 
without tending theceby to tender: tlW petite ^^lit- tteir 

co»- 
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tonftituients- diflatisjfied with the adminiflr^tioii,. aqd xvch 
clamorous againftit. Nay, I fcarcely can frame tomyfelfany 
other way of letting his Majefty know that the minlftry he 
has appointed is bad. However, if a minifternotwithftand- 
ing fliould contihue a favorite at court, and the people be- 
ing affefted with what was written fliould clamor, and have 
great reafon for fo doing, I make no doubt but any At- 
torney-General upon the flighteft hint from the proper 
place, would file an information againft the Writer, and 
charge him at once with endeavouring to alienate the af- 
.fe^flions of the people, and to raife traitorous infurreilions 
againft the peace of the King ; altho' it were obvious to 
every indifferent perfon, that the unlucky writer had no 
fuch intention, nay, had been ready on a former occafioh 
voluntarily to affociate for the defence of his Majefty 's 
title, and to venture his life in the field- to fupport it. And 
yet I am fully convinced, that were it not for fuch wri- 
tings as have been profecuted by Attorney Generals for 
libels, we fliould never have bad a Revolution, nor his 
prefent Majefty a regal Crown ; nor fliould we now enjojr 
a proteftant religion, or one jot of civil liberty. Kings 
can hardly receive any intelligence but what their minifters 
give them, and thefe gentlemen, being generally guided 
by avarice and ambition, endeavour to reprefent every man 
who ftrives to get them difmifled from their employs, ^ 
.cme who is about to attack the throne itfelf, call him trai- 
. tor direflly, and then exert the power of the crown to dq- 
mdift him. The ufe of the word treafonable is generally, 
in my confcience, to give them a pretence for difregarding 
the common rules of Law and Juflice. And if they ar^ 
,queftioned in parliament for what they have done, they 
are in hopes a majority may be procured to come to a re- 
.folution in their favor, or at worft, to prevent any from 
being come to againft them. And theft, who dares fay 
thev have done amifs I 

Libels are by no means a ** harmlefs fport'* 5 for truth 
alone can excufe any man in complaining even of a bad 
magiftrate : but yet, I cannot think them fuch dreadful 
things as vindicate minifters in breaking through every law 
for the fake of coming at the writer. I believe moft fober 
men,* who fee already what lengths fuch profecutions may 
be carried accordinjg to law, ^nd how deeply .the liberties 
, ©f the people may be affeded by fuch means, are of opi- 

E nion 



nion, that if Tome of the legal methods of profecution no# 
acquiefced in were done away, die conftitution would be 
the better for it. The prerogative which an Attorney Ge- 
neral aflumes of filing an information againft whomfoever 
he pleafes, b certainly a reproach to a free people ; and 
if the regular information awarded upon fpecial motion by 
the King's-Binch were likewife taken away, I do not think 
the conftitution would be injured by it: in which cafo, the 
old common law method of indi£ting for a libel, as a vio- 
lation of the peace, would be the means that every body 
mufl refort to ; and in my own Opinion a grand jury ^ are 
very competent and the propereft judges whether any pub- 
lication be deftruSive to the welfare of the fiateor not. 

Altho' there is as yet no licenfmg ^ afoot, except for 
the Stage ; If a man prints what is fuppofed libellous either 
on the ftate, or any particular perfon, he is liable to be 
profecuted for it. But people like to fee a profecutiou go 
forward in the ordinary way, as was the cafe with E)r. 
Shebbeare: in comparifon with whofe writii^, thofe of 
Mr. Wilkes nuy really be faid to be *' a mere exercife of 
'wit and talents, and an innocent exertion of the liberty of 
the prefs." Mankind will ever diflike violent proceeding^. 
Altho* the perfon himfelf may merit the chaftifement he 
meets with, yt% if this be infilled by illegal methods, it 
will make every man fear, (hould he raife the refentment 
of the miniftry, that himfelf would be treated in likt 
manner, whether he had committed any crime in law or 
not. If things are done in one inftance contrary to law, 
they may in another. No man is fecure, when the laws 
of the land ceafe to be a protedion. Although the mef- 
fenger, or the dragoon, be not at my door, yet it is very 
"dilheartening to find that it is no longer in my power to 
be fecure againft their being there. My liberty is equalty 
gone. ; ' 

No necqjflities of ftate can ever be a reafon for quitting 
the road of law in the purfuit of a libeller. The attadk 
of this clafs of writers feldom goes farther than the mini- 
fler, for the fake of bringing, in fome other man ; and fo 
far from being " of all other the inftance the moft dan- 

geroui 
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• See a valuable trcatife upon Grand Juriet calkd The Security of Engr 
' iijhmens Lives, attributed to Mr. Somers, who BOt only undcrftood the^r— - 
Jbitution but lofved it. 
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gcrous to the puUic quiet'' is certainly QOt sXvXi Co^ Uhj 
the public quiet be meant the eilaUiminent itfelf. 

But, if any writing fhouM be a libel, and be profecuted 
o^y as fuch, it is \n vain afterwards to caU it *^ abominable 
or trcafonable," with any idea that fucb epithets will war^ 
rant an extraordinary proceeding in the profecutor. This 
end indeed it noay anfwer, and a vej-y diabolical one it is ; 
it may fcrvc to found a pretence for demanding excei&ve 
bail, which if the fuppofed libeUer cannot find, he muft 
lie in prifon: however, as there have feveral ads of parlia- 
ment pafled from time to time forbidding excdSve bail, 
particularly the Habeas Corpus a£t, and as the Houfe of 
Qommons bsive even (tnce in the cafe of Lord Chief 
Jufticf Scrosgi exprefled their detethitioa of fuch op* 
predion, a Judge is not now- fo likely to put thb mode 
of tyranny in ufe^ But, if the dodrjne of fecurity for the 
ppacc can be eHablifhed, I do not fee what fhould hinder a 
time-fervipg magiArate, from infifting upon ever fo enor- 
mous a pledge icnomine: The Judge pight fay, I have taken 
moderate bail ; but, I found he was a man of parts, much 
dif-inclined to his Majefty 's meafures of adminifiration, and 
had reafon to thinlp he would ftiU write againftthem, which 
Qduld not ^1 of raiiing a dangerous fedition, and therefore 
I thought the heft way was to take fuch a pledge for his 
good behaviour for feven years, as would deter him from 
writing any thing that conld poi£bIy be deemed a libel ; for 
if he did, he would forfeit his caution- money, and That 
would be fo great a lofs, it would abfolutdy ruin him. 
: I did for th^ beft ; and, I do not know that there is any 
fiatute which preicribes any meafure for fecurity of the 
peace. Now, fuppofipg a chief Juftice was to be com- 
plained of for fuch an oppreffion, as a grofs fraud on the 
fpirit and intention of the Habeas Corpus a£i, and the 
Houfe of Commons were to inquire into the matter ; if 
the adminiftration which he fervcd wa? then prevalent, it 
J^Sht perhaps be very difficult to obtain any cenfure of 
the praAic^ ; but, if that could be done, it is highly im- 
ptob^Ue they would go any farther ; and, at the worft, 
his Lordlhip woyld get oflF without any fine upon himfelf, 
as wen as Chief Juftice Scroggs did. To fay the truth, 
and to fpeak out upon fo material a fitbjed, 1 cannot help 
imagining that this word tnafona^k or traitorous is fre- 
^''^^ thrown into the charge againft a fuppofed libeller 
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by. ail Attorney Greneral,' for the parpofe of afFordIng ' 
colour for the demand of high bail, and if pofEble, enormous 
fecurity for the good behaviour. 

Had this pra6^ice of furety for the peace upon the charge 
pf a libel prevailed in Charles the lid's time, it is inccMi- 
ccivable that the legiflature fhould not have mentioned it ' 
by name in the Habeas Corpus ad. The patriots 'who 
procured that ftatute evidently meant to have a delivery 
of the body in all cafes not capital by bail,' and muft cer- 
tainly think by the v/or6s Jpe^dy relief of ail perfens impri' 
foncd for criminal or fuppofed criminal matters^ that they 
had provided for all cafes of mifdemeanor. 

It is no excufe for this novel attempt to fay, that 
Judges take the fame fureties for appearance and for the 
peace, and make the one the meafure of the other ; be- 
caufe they are certainly not obliged fo to do, and might 
perhaps on fome occafion fee reafon to do other wife, and,' 
befides that, a man might forfeit his pledges for the beha- 
viour by fome fubfequent imprudetKre, altho' he might be 
acquitted of rhe charge vt^hich had occafioned them, and 
this could never be the intention of any legiflature. 

When the Archbifhop of Canterbury and fix Other 
Bifhops were called into the Council-chamber by Janoee^ 
the II, and only prefTed to enter into a recognizance, 
*-' They faid, they were informed that no man was ob- 
^* liged to enter into recognizance, unlefs there were 
** fpecjal matter againft him, and that there was oath of 
** it made againft that pcrfon ; and at laft they infifted 
" there was no precedent that any member of the Houfe 
*' of Peers fhould be bound in recognizance for mifde' 
** meanor. The Lord Chancellor (Jeffreys) faid there 
*' were precedents for it ; but being defired to name one, 
** he named none. Thereupon the Archbifhop declared 
** he had the advice of the bfft council, and they had 
** warned him of this.*' Let me aflc then whether the privi-' 
lege of parliament is greater in one houfe than in the other? 

Whether the warrant of Lord H. was only for a feditious 
pr for a feditious and treafonable libel, makes no difFerence# 
The faft indeed is, that che * warrant, which was for appre- 
hending 

♦ Gtofgc Montagu Dunk Earl of Halifax, ViUbount Sunbuiy ani 
Baron Halifax, one of the Lords of his Majeftv's moft honouiablf 
Privy Council, Lieutenant General of hi^ M((ijefiy^s forces, "lui^^vitti 
fipal Secretary of State. * 
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bending pferfoftfi and papers^ doei not "mention the word 
libel at all, bUt ufes the terms, a feditious and treafonable 
papir ; and the fecond ^* warrant, which was for com- 
mitting Mi". Wilkes to the Tower, makes ufe of the 
terms, a mdji infamous and feditious libel. So that there 
ista diverfity of denomination and defcription obfcrved by 
the di^awer of the warrant, whether the fame were the fe- 
cretary of ftate, his law clerk, or the folicitor to the 
tr^afury. 'Then comes the Attorney General, who files 
his information /jr offiao againft the writer, and charges 
him with writing a libel. Now, Z>^ "certainly knows what 
he is about, whether the others did or not ; and therefore 
there is no longer any room for difpute about the crime, 

it 

Thefe arc in his Majefty*8 Name to authorize and require you (taking a 
iconftable to your affiftance) to make ftri£t and diligent fearch for the authors^ 
torinters and publiihers of a feditious and treafonable paper intitled the North 
Briton Nuinbl 45. Saturday April 22., 1763, printed for G. Kearfly in 
Ludgate-ftreet, London, and them, ot any of them, havii^ found, to ap^ 
preheod or feize together with their papers, and to bring in fafe cuAody be-* 
fore me, to be examined concerning the premifles and further dealt with ac^ 
'cording to la\y. And in the due execution therec^, all Mayors, Sheriffs, 
Tuftices of the Peace, Conftables and all other his Majefty's Oncers civil and 
military y and loving fubjcfts whon> it may concern are to be aidjj^ and alfiil- 
ing to you, as there ihall be occafion, and for fo doing this fhidl be your war* 
rant. Given at Stf^ James*s the l6th dajr of April, in the 3d yeat of his 
Majefty's reign. 

Dunk Halifax. 
To Nathan Carrington, John Money, 

James Watfon and Robert Blacks 

fttore. 

** Charles Earl of Egremont and George Dunk Earl of Halifax, 
Lords of his Majefty's moft Honourable Privy Council and prin- 
cipal Secretaries of State. 
Thefe are in his Majefty's name to authorize and require yon to receive 
Ijxto your cuftody the body of John Wilkes, Efqj herewith fent you for being 
the author and publifher of a moil infamous and feditious libel, intitled, the 
North Briton, Number 45 j tending to inflame the minds and alienate the 
aflfedions of the people from his Majefty, anA to excite them to traitorous 
^urre^ions againft the government. And to keep him fafe and c/o/ir, until 
he ihall be delivered by due courfe of law, for fo doing this ihall be your 
warrant: 6iven at St. Jameses the 30th day of A|»ifi, 1763, in the 3*4 
year of his Majeily*s reign. 
• . . Egremont. 

Dunk Halifaj)^ 

5*0 the Right Honourable Lord John 
Berkeley of Stratton, Conihble of 
his Majeily's Tower of London, or 
to the Lieutenant of the faid Towc? 
i>f his Deputy, . 
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it, fe afccrtaincd. Indeed, the King's mcf&ge ♦ to the 
Houfc, delivered by the CbmceUor of the ExchefUir touch- 
ing the fame paper, calls it no more than a nK>ft feditious 
and dangerous libe], and the Refohition of the Commons 
execrates it hut as a falfe, fcanda}ous and feditious UbeK 

But a decifive argument upon this head \Sy that had the 
charge been other than a mifdemeanor, it couM not have 
been profecuted m this way ; for, no infarmaticff witl lie 
tor a capital crime, or for miiprifion of treafon^ " The ffa- 
tut^ £)y«, they ibal^ not lie for life or itmk 

It » childifb therefore to aik whether the printing of 
any particular libel, as for inftance, of the North Briton 
N*. 45, ^^ is to be confidered as no higher an oiltnce than 
publifcing a libel ?^* The Attorney fays, ** bad it been 

adjudged to have excited, tniTead of tending to excite, 

it would have "been no kfs a crime agaioft tli^ State, 
♦• than that of hjgh tfc^fbn, without any palliation what- 
^^ ever :*' ta which I can only fey in a pnin way, that had 
it been adjudged tQ have been fonieth'mg eHb than a libel, 
if wot;ld not have been adjudged what it was ; for, I do 
not know that any law-logic ever proved Hid and high 
tree/in to be convertible terms. No two offences can Be 
more diftind in their nature or kind. Oiie is fy confiruf- 
tim^ a breach of (he peace, and the other is the higheft of 
|dl capital criqies, by exprefs ftatute. 

To compafs or to imagine (that is to excite to, or icH 
tend) the death of the King, is High Treafon, and is pu« 
niihed with lois of life, by hanging, drawing and quartering, 
whether the King^be killed^ or even hurt, or not. But this 
^odlrine holds in no other crime whaterer. Fx>r, in' petty 
Treafon, which is the next greatefl crime that the law 
knows, and which is the murder of a bufband by the wifc^^ 
or of t)ie mafter by the (ervant, the inciting of c»th^ tor 
perpetrate the b£k^ or any attempt to do it onefelf, with- 
out efied, is only puiiKhable as a mifdemeaiior and as an 
aflauk. Let i|8 not then be fa impudently impofed upon asi 
|o be told^ tba^ every (leg we tak^ in queftioning the z&s, 
of a minifter, is hig^ treafon^ ^very London or Weftr 
minftcr n^ob, every riot, every abufe of adminiftration or 
of a party; every remark or animadversion upon a pro- 
clamation, or upon a fpeech fron^ the throne, ot in (hor^ 
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li{ion sUiy other public meafure of the mlniftiy will ift thh 
way cf retfoning foon be deemed Treafon, to the dif^ce 
of ourfidves, tl^ diflionour vof our conftitution^ and tht 
lo(s of the rights of a free people. 

In truth, I likewife fuppofe the Attorney Geneia} kiv>wf 
his bufineis too well to denominate any oflence a iibd, and 
to proiecute it by infbrmatioa only, if he means to have 
it confidered as high treafoa. 

Indeed) I have heard in difcotirfe, that a certsun laboriput 
minifter has whifpered miny of ftis friends, *^ whatever they 
^^ mig^t hear firom others, that the bw-of£cersof the crown 
^^ had afluted him, Mr. Wilkes mi|ht have been profecuted 
y ,tc}€ high tteafon; but however, .they were not wiUing; 
*^ to pum things a^^nft him to the utmoft." An afiertida 
dat b icaroely to be paralielled (I believe) for its folly, 
profligacy or effrontery ; and which, in a country where 
nothing can be done but by law, deferves no other anfwer 
than this, ^^ I wi(h you iiad attempted it, for, if you had^ 
it would have ruined you, and you would have deferved 
it, as the only adequate reward for your pains/* The 
Epping-foreft cafe would not warrant this pofition, I can 
afllire him; and I am certain he has a private friend, a 
candid lawyer, vrho would ftrongly difluadehim from really 
making To ridiculous an attempt. I (ay this, becaufe t 
fuppofe the minifter himfelf, is now become fo Right Ho- 
nourable, that he ceafes any longer to be learned in the 
laws of his country. 

*^ The E. of Briftol, having exhibited a charg:e of Trea- 
*' fon againft the E. of Clarendon, alleged. That he had 
V endeavoured to alienate the aiFedions of his Majeftyj^ 
**.fubje£ls, by venting opprobhus fcandals againft his Ma- 
** jefty's perfoUy and thiat he had traduced both houfes of 
" parliament. The Judges were ordered to give their opi- 
•* nion whether, this be any treafon or no ? They unani- 
*' moufly agreed, That if the matters alleged in iHe charge 
** were admitted to be true, altho' alleged to be traitor- 
** 9uffy dene y yet thtrt is no Treafon in it." 

Why then is the Attorney angry with any other man 
for ticking of No. 45, as a libel ? He himfelf with ail 
his elaborate perplexity of language can call it no more I 
Why need he fearch for words to denominate '* fcditiichis 
** writings, a fubtle poifon, the feed of jealouiy, ^volt 
^* and diicord, the parent at leaft, if not the . offspring, 
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•^ of treafon?"'(Or why not both parent and ofFspriog 
at one and the fame time: the fenfe will not be.hur^ 
and the creed more orthodox?) In ev^ery h'ght. he can. piU 
thefe writings, they will appear the fame, their nature 
will not alter, they will ftill be but libels. 

Indeed there is a great deal of difference between libel and 
libel, as between oth^r individuals of one and the fame fpe- 
cies, feme having more and others lefs wit,, fome being morp 
and others lefs perfonal, fome levelled againft the eftablifh^ 
ment, and others againft that varying thing a miniftry. 
For example, The Sixth Letter to the People of England 
was a moft grofs attack upon the prefent conititution and 
fucceffion ; but TheTeJl^ the Letter \}erJifiedy"Z'^d\^64md9^ 
were merely perfonal abufe upon Mr. Pitt, his Lady, ^ and 
her eldeft Brotlier. MochPatriotifm took a middle flight 
between theabuieof one or two individuals, and tliat of a 
whole party 5 altbo' for the beauty of its images, thf5 
happinefs of its allufions, and the elegance of its expref- 
fions, it was rara avis in this predicament of writers : 
-none of whom however were without fome wit and merjt ; 
excepting always, the dull and rancorous Jacobite firft 
named. In truth, abufive fatire has been dealt in pretty 
equally of all fides, and the only meafure has been the abi- 
lities of the refpe<9:ive penmen. When fomebody fhewed 
a North Briton to old Johnfon, turning his definition of a 
penfioner upon himfelf, be. very cleverly anfwered, '' It 
*' jf fair enough, I liavc no reafon to complain, 

" Nee lex jujilor ulla 
^ i' ^am necis artifices arte perlre Jha,^^ 

After all, the Attorney himfelf cannot help fpeaking-ef 
the compofition of libels as an exercife of wit, and there- 
upon '* fuppofing the author of The BUdget may chufe by 
'' and bye to <7/;?/^yi himfelf this very way j" and ith^sn 
4*oundly charges this gentleman '* with perfonal iftdccKifly 
** and his" fdppofed *' friend with acrimony, envy, fpjccn, 
*' conceitednefs and felf-importance" as mere flowers, I 
prefume, of rhetorick, well becoming the pen ofamintfte- 
rial writer againft libels. And, he fpcaks of the ruin of 
a virtuous patriot by an information, with as much glee, 
as an old letchcr does of the debauching of a cpmely virgm 
by ravUhnvent. 

Nobody 
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.NtJwdf wiAont iloon thinks the ctle of 
jufiilio flrongly," or at all, ** the |h^« 
wWrants," if it were only for rhisrcaibn, that 
againfl whom a Iit>e] is levelled, always cbril 
tipus, treaCjnable ami what not; and yet, w 
aoy Tibel at all, no inan has a right to pronov 
a .Jury of the country has dcterminpil it to he 
3ie l^Kcwife Icfs jiece^ry in this than any otl 
bfcaufe the publifber iQuft always be known 
c(Mne at, whether the author be fo or riot. 

With refpe^ to the warrant of Lord H- if the form 
Jnd rpally been scconjfne to the " uninterrupted practice _ 
** of t)ie Secretary of State's office," This would not 
htKve matte it Ifgal. But even tlus is not a faA> for one ' 
cannot help remarlin^ that the old Tories u 
Anne, the Revolution flill tingKng in their eai 
cpedji^ly cautious, confulting council, probal 
warrant itfelf, befort they ventured to take u 
isroaiuch, that all the warrants even of Lord ] 
whSS be was Secretary of State, appear to be 1 
In truth] there has been no uniform pradice i 
V niay be leen by the variant and multifbi 
printed front thcnc« in ^uurtot and privately diftributed to' 
qrufly friends by P. C. ^V. with the inlcripdon of mofi 
ffcrit. Much Icfs would piecedents only from the timC 
of the Revolution be fufficient to jujiify fuch an ill^al . 
pra^ice- And at to the pretence that this praflice " did 
** not then take its rife, having been frequent in former 
*' retgm, reaching back ferhapi to the remoteft times, and 
*• combined with the very cflencc of government," it is 
totally groundlefs ; for, after the moft diligent fearch, no 
warrants of a limilar form could be found higher than the 
feign of the Stuarts, but few uf them, and of thofe few 
ftardly more than one of an antienter date than Bennet 
Zxird Arlmgton, Secretary to Charles the 2d. From fucb 
pvemjfes, however, this hardened vtriler would Infinuate, 
4^t perhaps they were ufcd in the remoteft times, an,d are 
€t the eJIence of govemnnent. This notable antiquity of 
office is indeed further fupported by a note, whicn takes 
notice that the lid of Henry the 8d>, fettling precedency^ 
mentions, among other officers, the King's Secretary. 
jt does fo. And what of that ? This was the lera of the 
Rformation of Religions but. 1 never heard before it way 
F thft 



tfie commencement or civil gorertimenr.* No prfor mett^ 
tion, however, of Kings Secfetaries, as officers of State, 
could I fuppofe be' foumi, and . tbet-efore this or none 
niuft be cited. Is this now, in the n^rte of Common 
ktik, 4 proof of immemorial exigence ? The fail is, in 
antient times, the King had only a' private Secretary for 
hi« Privy Council ; there was no luch perfon as a Secretary 
of State. He is the produftioh of nmej within memory 
(fo fpeak as a lawyer;) and noncf'of the many books 
which treat of the gl'^at officers of State, and the jfula' 
j^cgisy make any mention of fucha Being. His confe-^ . 
quence and power a^ofe from his being admitted a Meiti^ 
bcr of the Prjvy Council, as fuch alone it is that he Can. 
pretend to the power of commitment. This does not 
make him, however, a Juftice of i^eace, and more au- 
thority he rtever claimed. To render him fo, it. has of 
late been always the pra£lice to infcrt by name every' 
Privy CounfeJipr into the' comfniffions of the peac6, that 
jfoih time lo tune paft for the (*eVeraIdountie^.' SoVthit' 
the two grounds fuggerted as ah authority for the iflu'ijYg 6£ 
thefe General Warrants, namelV, the cOnftant xxerCife 
and ufege of them, arid th'e anticjul'ty ot tfie Secretary of 
$cate as a. Privy COHhcelldr, both faif. ; Biii, had they 
both been good,, they Would* hot* Have, authorized thef^ 
warrants ;' becaufc, a pra<!iice of the like fort, mUft be 
(uppbVted by uniform ufiiage ; and, the warrants pfcrduccrf, 
differed fo much in thefr fotm^- that hardly ahy three or 
them v^e're exactly alike. The * gt^ateft part tOo of th€|> 
wa;r^'ts offefar in proof of thfecuHom and pret^nclejl 
rrght,. 'were ifTued in thk tirnti of rebdHoh :' wh^n men are 
not likely to c^U in queftion fuch a'pfOcfeedi rig, the extre* 



ftiity of the cafe making them Wink at all ir regular itieSj^ 
for the lake of rup()ortirig the proteftdnt eflabliftiment it- 
ielf. And yet, bad meft, as one mSy eafily figur> toomi 
fclf, wilt be apt to jay ftrefs Upon fuch adts ci neceffity\ 
&s precedents for their doing the like in ordinafy cafe^ 
4nd to giralify perfonal pique, ^nd therefore fuch excefles 
of power, are dangerous in example, and Oiould never be 
iexcufed, but when it appears that government could" riot 
be defended or upheld without aftual ffeCourfe' to them.* 
Put, even if the ufage bad beeri both imni^nl^orial arid 
yniforna, and ten thoufaiid fimifaf Warrants doulcfhav^ 
%^en ptodiici^d, it iVoiild ' ^ot have -beeri fuificient j he* 
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«fbt/ei iht ptilSlliQemiift likewlfe -be agraeibje td die ^riil- 
jBJpks M hw^ ki ordec: to be piK^ wtereas, this is k 
|radi^ iric^t^ftjsntTwithv muI iit diraft. op^ition to, ftiei 
^i^jfuid clearcft pHtkripIes df law. Imibemoiial uoHbntx 
4ifi^ wiir JiQfti^veit ^p(nt the bye iaiW t>f a Odi^r^^on^ 
tf-it b^^tly jqn^Hfti^ to ibe fendaitientals df tiie conf- 
rmon lai^.; mtidi^(s» wttt it autborife the fecf et pradide 
.of 9 potttkalaffioe; la ctu^Vord^ no wamoit whatever^ 
jb «iiy caie or crime lArh^uever, that names or defcribes no- 
iofly inxctrtainV is g»«d, or can be juftified jn law, in any 
ofOUQtilbtic^ Wbfttevflv, Therefore, if that point alonie 
Jiid -bten pnxt i« i^wsftion, { dc^myt fee how any> ^^^tbtDking 
^f aild honeft. iD^ xxioU have fiurly- voted againft it.^ 
/The law h toawtell^ibbiidwdtajie rendered dottbtfiil^ 
V 4iU Che deSEterity of the Attorney 6t liis Coai^utor; 
^[gbt yiears of ingenious ^iotore williiBakel^ 
iQ^iidtiQii3.ii ta&* 

i 31he Altotneyttdf^t aswdl fyy^ (iiat loi'd H« whfefl 
Hfip^dbeptrRm Df a Jufiice of the £^oe by virtue of hts 
affile; 6f Smimm nf State, coi^dd Jti^ake an ille^l war- 
rant ^ a Magiftrate^ good as a ihilitary Officer, t^ %lffig 
Miri(^ tiimMumf. CUrurat tf kk iM^tfy^t fortmy and 
jomwm^iti%A\^ti^ timfiailie mafii^. 

^dm cifcuitiftance, tho'.new, I am fecioufiy of opinion^ 
is as g^od im^ar^afflent.inkKiri as what xaii be drivel 
lton»7tlie ufage <>£ A Seevrtary of .Staters a£te. 

{KUrooveTi^ it iatiot true, eVen in a pierfitufal fenie, 'tfaat 
% d«^atfttioii0f>fte illegality of aUGeDetal Warrants what- 
fvfsr^: would ^^ ^dfie away from th^ ^teCaUve pow«f, afi 
,^^ .gulhori^ wluth ^iimy be fke^uently found eflential x<b 
*' .the very being of the State.** for, if in We of High 
;Treaipn (the onty crime that need ever occaiion a ftnstcfa 
^ iMtth^ity^ and even ITbat very rarely) there (ho<ild be 
j^ncoeffity.for ifae appteheniion of peo|ile) ^ft^aSit ^natM^ 
or skny certain deiignation of their perfens, cotdd not be 
l)ftd, and tills was made afi^wards to appear ; ^ That is 
4.Cfifne which tends to the difiblution of tiie^WtK^frame 
pf ^9;(rernment, there is Jio doubt but the Minifter would 
!^ eioctsfed for the dt£latoria) poweriieihouldexercife^ fm 
'^pln^Siii^UUte.i upon .fuch an emergency. Sue Would 
(have Aich things as aiwrgent neceffitieff applied to hi^^pat^ 
^s^mid not.to his juftiScaticin. . . . .. 

1 . F 2 There- 
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Thttdfore^ I Cseno reafon wby a man AkmiM not v<M 
lor. the condenuiation of General Warrants in all cafe^^ 
without limiting bb damnation to General Warrants ia 
.the cafe 'of feditious libels. ^^ The prooofitions are dtf«- 
ierent," but in the eye of the law, the(e(ienaralWarranift 
ace -in both cafes equally ilIegaL ^ In fhort,^ if this was not 
ithe confljtution, I think, '^ we might amafe the public 
with the found of liberty," but (hould really enjoy none. 
If fuch warrants were to be allowed legal or jaftiiiable in ^ 
any inftances, it would be exceedingly difficult, nay im* 
poffible, to reftrain Miniflers from grievouily oppreffing 
«ny man- -they did not Kke, under many pretences from 
tifi|e:to time, for their own fafety, without any motive of 
j^Hiblie^good. I ^ree, therefore, with the Attorney, in 
faying, that ** if the liberty of the fubjed be the great 
*f ci^€& in view, and be incompattUe with Generad 
^' Warrants in one mftance, it is inconfiftent with the 
^^ (ame warrants &i any other. There is no exception to 
'^ beaiade.'toour^^^tf/reafoning."'. Thegrievanceex^ 
tends to all perfons, of all degrees, of all qualities ;' it ii 
comnume periculum. 

As -to the iuggeftion ^tat experience has {Mroved ^^ there 
.^* is only a poffibility of danger to the liberty of the fub« 
*^ jed, from the exercife of this power,*' it is a moft 
flippery argument, and of no real weight whatever. 

For, in the firft place, thefe warrants have been rarely 
esdercifed, until of late years, and perhaps never before, 
in the cafe of a libel, upon one of the Reprefentatives Of 
-the people. Every thing of this fort is pra^fed < with fomc 
tendemefs at firft. Tyranny grows by degrees. Befides, 
fsw common men have private purfes fufficient to contend 
.with That of the Public and the power of the Crown, both 
of which are ufedliy every Minifter, to the utmoft extent^ 
upon ilich oooifions. Sometimes too, the private profe* 
•eutof iaf bought ofF. 

t In the next place, if the experience of thefe warifants 
had been fo great, and no mifchief to the fubjed had hi- 
tbtrto enfued > yet, who, in a very momentous concern^ 
vno le& than the liberty of every man in England^ would let 
:even a poffibility of abufe remain, that was able to get rid 
4>( it. It is not within the power of any legiflature, to 
jprevent every private man or minifter from committing 
; - . abiifcfi 
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dmiesrby m infiradtoaof the law ; but, I thiak^ no wift 
le^flatiire ^i^rotiU ^ve fuch-a fan£^ion*to any bad or arbif 
tracf u&ge, as would afford xhAruUe to all Miniflers to be 
guiicy ><H tte greateft abufts, impunedly and under the 
coburoflaw. 

Upon afuppofition that the foregoing arguments will not 
do, the Attorney ci6ies his ratioctnatibn on this point* 
with <ayiipg, . that ^^ the Court of King's Bench had ad- 
mittod perfons to bail, apprehended' under fuch war^ 
rants, iafiead of giving them their /ul! difcharge, and 
^^ diat this ctPCttinftance is of fa miich importance^ the 
'^.quefUon, of the legality of the warrants, thstt in the 
*' opifiion of an old experienced and able Lawyer upon 
*^ the occafion, who will ever be efteemed an honour to 
^^ his ptofeffion; it implies no lefs than an imputation of 
*' peijury, to fuppofe fuch pradice to have prevailed tn 
*^ die Court of King's Bench, unle& the legality of the 
^^ warrants had been at the fame time ackpowledged by 
^V that Court/' Now, who this old Lawyer is, I don't 
Jnow, nor the date of the friendfliip between him and the 
Attorney. But, if I were to guefs, it muft be fome <Ai 
Tory, who till lately was as uniformly againft, as he now b 
uniformly for, all meafures. One of your ftaunch men, 
that goes plump through thick and tUn, and to advance 
fuch dodrine, nuift, I think, have gone through the 
thickeft of it, and confequendy appear in a very dirty light 
to all odier Lain^ers upon his emerging. I dare (ay, 20 
years ago, the iame man would have vouched as ftrongly 
to the cure of the King's Evil by the touch of the true 
royal line. In my confcience, he could find no one Law- 

Jer befides to countenance him in .fuch.xlo£fa:ine; or^ if 
edid, it muft be fome antiquated gentleman of the fame 
Tory kklney, who only comes out upon extraordinary 
occafions, widi a grave face, to do extraordinary work. 
Now, the Tory-princifdes are fucb, that I flxnild have 
been4iuch better fatisfied of the truth of this dogma, had 
the Attorney himfelf diredly affirmed, upon the credit of 
his own charader as a Lawyer, that an admiffion to bail 
under a General Warrant, proves either the warrant to be 
k^pl, or the Judge to be perjured. But, it is very fingu* 
hr that the Attorney will not affirm any thing from himfelf 
tn this matter, any more than he did upon the article of 
Mfagei but chttfes to flip in^ afiertion o( (ome old ftages 
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in Toryifm, 'for the purpofe^ wlk)ai be pttti lo ^ttt IroM 
^f the bsttde ; and. then, if be can but pick up bma othd^ 
Superannuated bebg^ t>f die Hke origimJ cancoiSoA, hi 
vill, of the two, form a moft excdient foflam *Jiop(^ 
By the bye, if any old Black Letter could .be brought tip 
to fuch an afinfiation, fai a grave and ferious taamier^ a^ 
^mictts atris^ I ibould think^ under ai^ other thui Mn 
prefent Whig admintftnttioa, his merit woukFhe (a tmat- 
t:endeiit, that he might exped the Mwifter^s intemft fors 
peerage for himfidf, t>r otberwife for hts.feit^ as bclhouid 
iikel^ft. At this timc^ however^ I fliouldjimagtDe^ he 
-would only find he had abfolately tiiroim away hb icha^ 
:fader'to no purpofe at all. Old Hunters fay^ tbere "h 
nothhfglike trying a man at once ata fix baf gate ) for^If 
he ventures to t»ce that, you may^ be fure of bis^ii^ 
wer every thing elfe with eafc. t 

After all, let me aikj Does the Court of ICin^s Bmdf^ 
w any other court, when a manris brought before- tfaemi 
vnunilie into the warrant, unlefs the peifon appoebendt' 
^ makes an objedbn thereto? Nay, isiiot^ieYterfcoi>* 
traiy ^cvtry day 'a experience ? h itnot even theddive df 
the party taken up, nine times in ten, to be bailed ; as 
he knowr, upon his difcbar^e firom that arreft, anotW 
^warrant iit a. regular form would be tnunediately -ifltied f 
^Would it be* right therefore in a Jai^^ to forutinizr ihd 
3faSidity:of^everycff^if In truth, bailii^istm. matter.. of 
CDurfe^ where no olig^^ion is taken^ aiKl there is)no^M^ 
tence for ikying this s£t 6f courfe is an acknowlegement 
by the Court of the validity of the warranty or of the* ve^ 
gfiiarity of thearreft. Every apprehenfienils fuppD(i»iM 
|)& legally made. A man might as well foppdfe, that 
the Chanodlor reads every writ he figns, before it j$ 
'liTued, to fee whether it be clerically drawji i or that jl 
Judge never tries a caufe at ni/tpriusy until he has exaamurf 
-the wbole of the procefi, and feen all to be regular. Hm^ 
I will venture to affirm that Judges never examine the.pnif 
fek at all, unlefs one of the parties move the Court fpaar 
ally for the purpofe. Confenfm tdlit emtrem. And^ Ji* 
anan ever fuggefted that they broke their oaths'by not do* 
Jng this tK ^do ; indeed, if the extravagant dodrine4)eti* 
advanced weretme, not one of the pneiii^revesendhendl 
eouM now be free from perjury; InAort, iucbaripeecb^ 
If it wop.i^ade^ iraproofof:nothing^, but Ibeiba^BglMa 
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\^^, te- wfifchpirty ii capable df ^dnyiiig % reterait* 
Iterger : fbj-, no lawyer ever pradfifcd in a cowt of law<^ 
efpcdaffy artkehcskd'ora greatcifcuit, that did not, hi 
hh ovm praiSicej meet with a multitude of tnftancee, 
which flatly contradid- this vicjcnt pofirion. It happens " 
to be an aflertion, however, that is net very material', 
bt^caufr,' it is in the teeth of an^ ordinary hR that cannot be' 
diiimted; every coninton lawyer of a year's flandtng be- - 
irtg able to- vouch tt. Nay, were it not fo, the Attorney 
knows it to be a maxhn among lawyers, that '* what is 
** dohe without debate, or any argument or confideration. 
" had of it, makes the authority of a precedent to' be of 
** no-force in point of law: for, judgments and awards^ 
** gitren uponddibera^tion and debate, only are proofeanrf 
•* arguments of weight ; and n6t any (iidden aft of the* 
•• court without debate or deliberation.'' 

'The Attorney -fees nothing ahrrming in the feizuire o# 
Member's papefs andf bureaus upon the diarge of a Kb^ 
(Wdjr,.and reproach^ a late writer with ** heightening tfw 
^^ thepifhire upon this occafion, by the introduflion ol 
^ fecks and meflctrgers," Now,* i underftand nothing w 
mendoned by this writer, that was not an iindoubtect 
ftfi; and, if I know the Attorney- aright^ hr Hkes to ^te^ 
bate upon a fad, and for that reafon would throw; every 
dhtomifaknceinto a cafe, however uhneceflary this may 
ftcm-to many peopde, who thty^it beft sdw^ys to argud 
and determine upon the general principle. Provided then 
tile fed be fo, I can frame to myfeJf, no circumftance 
capable of adding to the terror of fuch a fcene, whilft 
Jaws' exift, unlrfs it be the reprefentation of the whole 
its tr^nfaded, and by particular order, at midnight. I 
chufe, however^ not to dwell upon this lawlefs part of 
the ffory, and« as my Ton in his letter hath faid a good deal 
Aout the abfolute illegality of the fcizure of papers, I 
fcalf licre fay very Httle more concerning this abominable 
outrage ; altho% I think it, to ufe- the words of Mr, 
Sooiers, ** the worft means to arrhrc at Aeworft endf 
** imj^pnable.'* 

According to my notions, no words catn convey to the 
ttiy* of the reader, the anxiety whidi a nwm may fisel 
ftom* fittch a dlftrefe; Many gentlemen have iecret cor- 
^gfeondences,' which they keep from rfieir wives, their re* 
btfcns, and their "bofom -friends. <Etcry bodj^ has fotne 

private 
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pn'vtlo fifcts, ^t fK woifU ivM on- any accpunc I^b&- 
r«v«aled. A liiwyfr hath frequently the papers aiul (c- 
cyrifjes of his clients ; a (ncrdiaiit or agent* of his coi- 
r^fpoiidents. , What then, can be more cxcrnciating lor- 
tuTc, thanio have ihc lowcH of nunkind, fuchfel^wsas 
Mooney» Watfon, and the reft of them, enter fuddtnly 
into his hoi>fc, and forciUy carry away his fcrutotes, with 
all bis papers f4 every H)fi»t undef a pretence of law, ^ , 
tauff the Attorney-general bad, » ^lo, filci an infor- 
■nation againft ^e author^ printer atul publifhcr of fome. 
pamphtot or weekly, paper* aqd fpntcbqdy had told one.(£ 
thefe greyhoonib, tl^at this gentleman was tbougjit by.lbnw. 
geopie to be the author ! Tbefe papers are in)mediatel]>> . 
tp_ be thrown into the hands of fonK clerks, of mui^i curin 
olW. ^nd of very little buTinefs in times of peace, what 
wiU, upon being bid to fort and ttleik thofcthat relatqta> 
fiicb am) fuch a particular thing, natunlly amufe tbem- 
^tvcs with theperuialftfall private letters, memorandum^ 
fpcretsand intrigues, oTthc gomlcnaaa htmf^^ and of ii^ 
tiis friends and acquaintance of both fucs. . In the luttrp 
(90 of fuch a bufmefs, tiotes, bonds, or even deeds,, vA 
tyidence of die utm^El confluence to pnvate piopeity,. 
may be djvulg^, loft, torn or deftroyed. to )iia inqtaraUp! 
Vy"'7- , , ' ' V; 

I: will now, for a moment, fuppofe tbftt this geQtle;^ 
man bad 4^ua)ly wrot«, in ttie hours of his wantoi^^ oi^ 
((illy, fomethjng that was really abuCvc and fcandotous 
upcu) fome par,ticuhr minifter^ or upon the a^minidratip^ 
in general. Even in f^ch, a cafe, wquld any gentletgai^ 
in this kingdom reft one minute at eafe in his bed, if he; 
ihou^t, tlut for every loofe and unguarded, or fuppofed 
libcUous cxpreffion, abont party-ipatters, he was liable 
n^t. only to be tak^, up himfelf, but,every, fecret of bis 
^tnily 'made fubjed to tbp infpe£tion. of a whole Secret 
tary of State's Office, or indeed* of any luan oi nwoiOei 
whatever, whilft a parliament was fitting, or had even sq 
cxifience in tbf country. 

Such a vexatious authority in the crown^ is ioconi^eot 
with -t ibeny.. Jt feetns to me, to be the 

higfieil tjie conftitution^ to pretend, that any 

u^e I an ad of arbitrary gorcmmott. TI19 

laws o i lo tetider to .eyery man accufed^ 

cv'ei^ c ;> tl^t tbq/ do not peraiit bim to be 
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PttilDMlttii^ l(> lettbit at cMtfcfeon, 11^^ id 

tofwer a que&ion that will tend to accufe htrmelf. ' ifo# 
then can it be«%^ed, tlAt Jhe LaV^¥iII tntruft any of- 
ficer of the crown; ' with the power of charging any mafi 
ill th^ lCiDgdom(or; indeed, every man by poffibiTity and 
nobody in particular) at. his will imd pleafure, with be* 
fog ^thdr, p^inh^ or'^uUiiitr of fiion ar paper^ b^^ a 
)iM^ Bid whichy till 4 jury has determinbd to be fo, il 
nothing ; and ttat Hfx)!! ihtB dlmrgti lusf common feUowt 
Urtd^i* a genehil Wtt-rant^ upon their own imaginalioMtf, 6t 
th6 fifriiiifts of their acquainianee^ cr tMon o^Mtt* Worfk 
aM hidftwdttigerotfis intiiAatiotis^ aiiay, with « ftrcnqrlimdi 
lAtiS Md carry dPfttl fafe p^ierii and xhm M lus tnil ^ 
liiGi tiiitk psi^tni ^i^ tuim by 6xKi9 ffooi him, ift eirii* 
tihbeagamftM^irfi^j^aiidailtUt «h cfaed)argeofam«f^ 
Inifdetneanor, in a free couiitry. lliis would be makbj; 
^'^ttiu^g^ cvidMct againft and licewfeldmfelf, tHth & vtn- 
fSkDcki And tliisr ii to be^idurtd^ib^ciuft the pr6ftefitljr 
Wtti^ Mhtf IMBximf ff0ofi and lid^ be tfSidu^ for 
9i9^^t>iri»fieflj^r ifte'GOtild not^itj^and beeaiifebd 

F iMtald not hirre ghren myfelf tiie tibtibk of (ayliig thitt 
^(!htt fa ^n a matter, had it not been for alette 
which was printed fome time ago, upon tl^is fubjed, WfA 
ibt names of tv^o ttoUe lords, fkretarie^ (tf ftat^ fub* 
fcitt«i Itfedft-dgtel** to Mr. Wilkes,^' dattfd"Gr«it 
^^^OwirgMr^ti Maythc 7*^ 176J,** and contains Ac 
<Sld*m'exprcffioftS : , . ,, 



n 



SIR, 



'• In ahfwfer tb yonr letter of yfcfterd^^ we acqudnt 
'*'yoti,'that yduf papers Were (tizid in'«on(equbnceof the 
^ ht^ dterge brought agamft foui for bem^ the m^ 
^ thor of an in^mdiis and feditious libel^ ^ whichi wid- 
** iMrhftanding your difdiarge from your cohimitmettt'to 
^ th^ Tower, His Majefty has 6rdered you to be iJTO- 
^/fcbutfed, by bis Attofncy^gcnerali Suiaibf Vour papers 
"^ as do not lead to a proof of yout guilt, - (bill be rdftoM 
^to'fotxi Such ^ slreiitceflkry for that purpofe,itwas 
** 'our doty to deBrttt^vWto thblif, Wiicrfc^ ^ftcc k is tb 
-:.'. * ^ « foiled 
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^^ co&lf tteividifKe^-wtii manage the profecutkMi agaiaft 
** you. We are 

** Your humble Servaiitd, 

** £gremont« 

" Dunk Halifex.". 

. Hi6rct now b a dear avowal of the principle of taking 
jthefe papers. The evidence indeed, feems to have been 
tolUSied with n mtich force, and I believe with as little 
right by law, as fome other coUedioos vt made for which 
the collectors are hanged when taken. I cannot but fay, 
^erefore> I am very glad this lettet has been publiflioJt 
tha^ the Public may fee what is ^ Motion of lawin thofis 
plitipal ^office», that, are nbw attei^mng to pnwer thehr 
Wlefs pra£ticet to be the ancient, common law of the 
;Lmid. .' - 

.On^ Jnftance Of the legiflatur^'s rqgaMl to the privacy 
.of p^per^ anid correfpondence, mity be feen in the ^£1, re* 
gqlatinj; the poft-office, whereby, every poft-ma^er and 
Htlerk, (3 forbid; to opm any letter,, upon ^y preteiKe what** 
ever, except, .by warrant of one of the principal fecretfuriea 
jpf State; who, if the mere opening fbould afterwards bt 
•queftipned, .is thereby rendered under his hand re/ponfible 
^r. the fame. 

When the D. of Newcaftle was minifter, wider a ge» 
.oeral fweeping warrant, the meilengers feized fome cop- 
per-plates of the late Rebels' victories, whereupon the 
owner commenced ah a£tion ; (hortly after which Mr, P» 
his attorney, was called upon by a certain noted folicitor, 
who told him, that the Government would not return the 
plates, but would, however, make fatisfadlion for them. 
Mr. P. faidy that; he woujd not difTuade his client from 
iHiaking up the matter, but, that as the feizure was wholly 
:uawarrantable, he mud be handfomely repaired in da- 
mages, and therefore, he would not advife him to take 
•le/ft th^ 20ol. upon fuch an occafion. The noted Soli- 
ctor agreed to, and paid the fum demanded, upon having 
•a rel^fe ^f the a<^on ; altho' it was very clear, thereat 
injury did not amount to 50L Thus dropped and expir* 
led this.a^ion, as has been the cafe with many others he- 
,fQre.ap^ (ince. Infhort, one way or other, theproceed- 
(ings i^ thefe matters never come before the Public. Tb6 
1 Parties 
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"ftrtJe* are cither toa indigent to ^ehtend with the Crdwn^ 
or eWe the Crown buys them off. Attomies too, for the 
moft part, are afraid both of incenfing jhen ki power and 
of lofing their cofts, by being concerned for poor and ob- 
noxious clients, who may either run away or be tampered 
wirtF by the Solickor -for the Treafury. For which rea- ' 
iiSns, it is extremely difficult to cite adjudged cafes, in fudi 
very clear points: and, therefore, one muft decide upon 
upon them by general maxims and principles of common * 
law^ which are, indeed, a much more unerring guide 
than any particular cafe, of which it is ten to one whether; 
y^u can obtain any correft and authentic report. 
• If fuch a power of fcizing papers could be fupported 
hyiaw^ is it to be imagined that no declaration of it* 
ihould have been nwdc from the Benchj by the feveral 
able and learned Chief Juftices of England, who have pre-, 
ikied in die King's Courts lince this pradice has talken 
pJace. Many of them have been warm friends of admini- 
flration, and they could not have rendered a miniflm' fo. 
fbrmtdiabley efpeci^y in times of violent party and >di£*> 
aflfeftion, by any other means whatever. Nay, fome of 
them have had opportunities 6f making this declaration, 
and yet have ftudioufly avoided it, for which no reafoa 
can be affigned, but their knowing the practice to be il- 
legal. A ftrongcr negative argument can hardly be pro- 
duced. 

' Nothing, as I apprehend, ,can bC/forcibly taken from, 
any man, or his houfe entered, without fome fpecific 
charge upon oath. The manfion of every man being his 
caflk, no general fearch- warrant is good. It muft either 
be fwom that I have certain ftolen goods, or fuch a par- 
ticular thing that is criminal in itfelf, in my cuftody, ben 
fore any magiftrate is authorifed to grant a warrant to any 
roan to enter my houfe and feize it. Nay further, if a 
fofitive oath be n^ade, and fuch a particular warrant bd 
ifliied, it can only be executed upon the paper of thing 
fwom to and fpecified, and in the prefence of the owncr^ 
or of fomebody intrufted by him, with the cuftody Of it* 
Without thefe limitations, there is no liberty or .free en* 
joyment of perfon or property, but every part of a man's 
moft valuable pofleifions and privacies, is liable to' the ra- 
vage, inroad and infpeSion of fufpicious minifters, who 
*>ay at any time harrafs^ infult and expofe^ and peihqs^ 

G 2 undo. 



agrinft theaifdve39 tl^y (lUjr, by tto ^ndlefs mtbod* 
t3t^ feiK mt G^ry it awi^» io ocder tq defeat {M^ftr? 
cutioHu 

Io mifdemeanors f<$Ipny or t^eafoa, before convidioi^^ 
the petiboal pro(>erty of the^ a^cufi^, riein^ins ui^ltered ^ 
iK^ magiftratfi has a r^bl to examine ^e whole, ^ nor to 
feizeany ];Mrticulai: pajT^,, without fcsne fpecial infoxma^ 
tion on oath as toknlividual things. And upoq ^ybajt li^ai 
foandation^ a contrary pra^e l\f$ b^^ fet >fpQt» I Wk 
totally at a loTa to guels. 

The firft warrant that ever was gran^qd for kjmv 
papers generally was, by Lord Townlhend, in the reiga 
o[ George the ift, until tbait tioif , no fecretary offi^^Oy 
ever went fitrtbev than todired the feizufeof foq^ piHK»« 
particularized., , 

In fuch a partyrf rim^, as a public libel^ who. c^^ ei^- 
dure this aiTutned authority of tajdng al) .papers indi.iptvt 
sntnately ? When, in fiich a. ciirpe ^ Forgery. <* apy 
otiier iidony } or aytf^'m tbatdaogerqvi <;riai^,,bigb tre«T 
fim by correfpondQ9C9 wjtb traitprf gx> the Jqng's mo^ 
ipies; all |yieJi.:woM!d cry> out ag^inft if, and ^oft dpf 
fcrvedly I Notbinc can^ be touchy witftput (bmc .qrimi- 
nal cteirge ift law fow/ially fwpm ^pft i^r Ai?4 wbf^ ^ 
there h creo.a .tf^flg^?^ ?«aii>ft. one particular paper,^^ tci 
feizei?//, of every kind, is extravagant, unreafonab}^ aa4 
inquHifiorial} It is li^^n^oup io: l^ry, aiad downright 
teriuuiT and defpotifm in,pra«5ice. W?e <^ b^^v^ qq pow^ 
Wive liberty or |priy%cyi but muft wjoy.our, fiprrffpoqil^, 
cnCies, {riendfl)ipl» papers ^mi i|udM» >t diicreUbfi^ th^ 
is, at th^willan^ pleafur^ of tb^' minliler^ for the ti(?)^ b^ 
ing, and of their inferior ^nfs I 

B^d Charlfs the fecofidf thought, h^ mioifierf'intitlc4 
to th^ prerogative, kp would not ha.ve reforted tOt pai'r 
liment for fweeping w^ry^its, to fcarcb for apd Jf^ 
fill feditious and trcafooable boo|cs vni paniphl^ts. HU 
loefltnger of the pre^s would have rang^ througjb t(^ 
(bops of bool^fellcrs and printers, and t^ ftudiffs of dif-* 
atfc£kd perfom^ that is^ vof ftic]^ers for liberty^ Mp^n tM 
there warraniof a fecre^ry of ilat^ or privy com)fellorj 
without, the aid of this li)c;QnriQg.Ilatute.; 
< And ht me her« aflt: a;que()^n. If ^ lib^libe no a£iu4 
Ivpath of the peace,, mi. fur^c? ftil tb^ pC4^ or tbf 
V . be^ 
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hcfadnoot he not <leo»iidable qf Ae iitppoled libefler i hf: 
-What oiJoyr of lawr, or hy what warrant or <;apiw, can 
any. i«4n- dtaqEtLu the wntci or pufalUhcr have hi* doors 
and locks brolcw opon, fbi the ^ 
bimfelf or hU papeta ? Can fucfa (o 
■irtu« of my iml fioc^h wb*t«i 
m if ifcwp t f iort b(£«e vertUdi, nq^tK 
The AuQrney h«viiw i^^f paffi 
pipers* a&erUjuifeoritMainere 
b^^ipcQcd tp have no b^, /fti(V«^ 
gricvaiKv c^ the f^ coduiempat } 
KOiewhat toQcM that matter u I 
expatiate Ujpon the fubjaa, fo much 
ponancc of' it wouU otherwife bare fn^lificd me to. Any 
My* faowerer, who looks at the warrwt ofcomm^tment* 
will fee the dine^Qn to the coitflable of the Tower, a- 
not merely to ke«p Mr. Wjlku faic, but *' to keep ^iiq, 
*■* bit 30d tU/ff until he jball be ddlvcred by due; coutfe, 
''■ i£ Jaw." ffpw, ifee; citftody hw? dUci^d, i» ya- 



■ 111 iTutttitKoaiut of Uutnal^fliD 
dlU. ** Tie afii* jf Afrif, s |enei*l TB 
ihon, Printen ind PnUliWi of R" 45, 



....... ' 45, >hi 4f Bufeu vren tpfrebtirfcd 

ilf k yfan ^ zgtfi, tii4 ^mang, tbcm • tepaiaUe tR<<d«<ni»it . Ttui l*A 
mitiicq) pyt of bid fioDi^ wifeud ■ child danEUOuHy ill. I119 boali; 
Afinkitd R()d hupiperi [aaTuJCed, and hit ptrton ile&ined three di/i ifftf 
tit imncencc knowa. Titijjib, tlieSociMuieg of Sum ncnvcd cmn^eta 
Wttn^^'l^tM.r-WlllKiWu the ■ulboraud.pattlilbcrj acdi.thi guMi 
»1 ?WIWt ftiU Rnuliiiog ia die meflengen handii by virtue ihereof, ai\ 
lft(}o(^Mf.'W11l[*s't ^oufe wu ibrcibly CDCeiedi hisdboii and locki btolceit 
Hfttt, atlUpipsn tbnntn inni afaeli ind comiultud totheJundi of «mn 
nm ifteB^ig^n, wtthnqt any Jc^^le oc bajrity for iba Rtum of tbEin« 
W-WjUtahioilElf wucuiied I|cfoie L<ndH. wbenh wai immediatelr 
Iniide knnwli that an Haitai t^tpui waa applied for and eipefted ever; mo- 
Wtnt^ tnt, teaveU dwefiia o/ diM mit, bs <ns bnrrwd awe; to ibe 
Tintert tad tlien all acceft tfas deiued,to hi9, ai urell H.the ufe of. pen, 
^mcl|Fi[iR." AadlvtitladJ, Aom Bij ovn Icnowledge, that thofewha 
Sad tb* b^hinft of tut papers divulged the coBtents of Tanie private leltetl, 
v/tkk nigbt bava been nrj T^mnivMto the writer of Chem, aad hate katt 
ft tai hi) ftiendftip with eth^ itien^ 



■ It ha» Ima aflntcd diat, in feuch of Moalieur D'£on, fomid a 
[ibciltT \n ■ {urr, in arda to take aai bring him into the Kiss's Bench. 
*(i RcdM jadgnuBt on thiTerdt^ thedoonandkxItiofdHunberi, clafHt 
•Bd fcnilorcHt neie broke «pea.l alt)u>' it wu dapiti he was.lhae,, asd it 
tf tuwu^i appeived he wu not there. Thii wai laid to be done by viitoi 
nf a Cafuu from tbe K. B. by fonx, uid bj othen of a Secretary of StifeS 
Initant, bnC withoBt any infonmcipa npon ouh of hit being in fueh inufe, 
'aad mtr^ ufn «. flight fifpicion, that ha Bugbt be.therar etaaodad 19M 
^ ^a^m b«M 'eW' V^^vt t^B iqaiulu befMx gmag to tbe h«di:< . 
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warrantable in law, in tftc cafe of a mif^emeanor, nayfrf 
ahy cafe. ; ' ' ^ 

The common commitments ufetf by"* Jufilces'*bf*thcf 
peace, eveiiin cafes of robbery bnthehighwiay^ anxl other 
fclorwes, riot entitled to clergy, - are /^ receive sntir your 
g9al, and him fa/eiy to ''keep, or that fou fafely keep, or 
there to remain [uniill delimrtd'iy -law) ; Jahd ctf/flrdirT, 
ad falvo cuftodiendum, falvo cnJiodiaV, in J aha cujiodia ut 
deiineatur, or at moft fdhfo &• Jecure caftodiri f irtfc-i 
much, that out of all the varioi/s' fc^ms df iftrtrihiisV 
to be met with in . Burn's Jufitce, or the Repfirum 
Breviuniy there is not onfe where the word cfaje oxarSfa'l it 
inferted. * ,- 

When a goaleris to keep his prtfoner fkfe, he fe only 
to reftrain him fo as to prevent his efcape, and no perfofi 
hot dangerous, in that refpecS, is ta be hindered from 
Kaving accefs to him, in the day-time. But, when the 
order is to keep the prifoner fafe and clofe, the goaler is 
to fliut him up from all the Worid. By a printed pa^er 
too, handed about j^ I learn that the warders of the Tower, 
in this laft cafe, are never to leave their prifoner one rtib- 
Bient alone. And, in a p^cr which Mr. Wilkes dif- 
perfed, he afferted that thcfe orders were ftri£My obferved 
ifkh refpe£l to him, infomuch, that altho* he was coni-» 
mitted Saturday the 30th of April, yet it was Tuefday 
May the 3d, after having been brought up by Habeas 
Corpus to the Court of Common Pleas, and remanded^ 
before his friends had for the Jirft time, free accefs, to 
him. His Council and Attorneys had made repeated ap- 
i^ications for admiffion on Saturday, Sunday and Mortdayj 
as well as his brother, a noble Earl, and feveral people, of 
diftin£Bon ; and on the Monday, he happened to feehim- 
felf a written order upon Major Ransford's table, dire<Sl- 
ing him even to take down, the names of all perfons. ap- 
plying for admittance. The common report about town 
was, that the fecretary 6f ftate went to his country-houfe 
on the Saturday morning, and did not return till Tueiday 
noon, and therefore no order for the admiflion pf any 
perfon could he had, and that the Major would not break 
through his.gener^ orders about clofe prifoners at the de- 
sire of the folidtor of the treafury : but, this could never 
be the reafon, as it was very eafy to have fent a meflengef 
JO or 12 miles out of town, to the fecretary's villa, when 

the 
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begun to be alarmed.. 

1 ani: more incUn<ed to believ^ a^her report, namely^ 
tliltbe Major receiv^,partiQular,po(itke, verbal orders af 
ftrftjttoJpl nobody . have, ?^^e,fe to him, and that he declared^ 
bad k aot bfjen for Thpfe, be fhquld not have fcruplcd to 
have let 'm a^y of Mr. Wilkes's friends or reJation$, not- 
withibHvling the word r/tf/r wasinfert^ in the warrant. 
In (bort, it w^ a mifconception , of the lawful power. 
The great civil officers imagined tbere was no difference 
at allonade by the law b^ty/een the treatment of a prifoner 
^omiyitte^ ^r ^ miidemeanor, and of one for a capital 
crime, or before or after conviction. ^ 

Now, my opinion <is, that before convi€):ion the law 
does not wi^rrant dofe confinement, fo as to debar 4 
friend from accefa^ in any cafe whatever; and that the 
fame is a breach of the great Habeas Corpus law, and of 
all the flatutes di Homine replegiando. For, if a man 
when apprehended and carried before a magifirate, is^ by 
that magifti^te cpn;^itted forthwith to clofe cuftody^ fp 
that i^obody can get at l^im, it will be impoilible for him 
to write a letter, or to niake an aiCdavit, to get a Habeas 
Corpus. Indeed, it feems to me to be an abfolute de- 
privatipn of the right that every fubje£t has to his^libertjiy 
'^ unlefs it {hall appeal: that the party fo committed, is 
*^ detained upon a le^ procefs, order or Warrant, out 
^^ of fonie court that has a jurifdidion of criminal mat- 
** tcrs, or by fome warrant of fome Judge or Juftice of 
*' Peace for iuch matter or offence for which by law the 
'* prifoner isnpt bailable." This flatute of Charles the 
2d, takes notice of the '^^ great delays and other Shifts 
** of goalers and others^ contr^. to the known kws, 
•* whereby, many of the King's fubjeils, may be long 
" detained in prifon, in fuch cafes, where by law, they 
- are bailaWe, to their. great charges and vexation," and 
purports to be exprefly enafted, *' for the preventibii 
•StMeof, and the more fpeedy relief of all perfons im- 
** prifoned for any criminal or fuppofed criminal mat- 
'" tcrs." Now, if I do not mifremember, the five 
members were committed to clofe confinement, for fedi- 
tipus difcourfes in parliament, by Charles the ift, and it 
,was the agitation of this very qudlion that firfl Ihook his 
tooj^i and yet, I do not know, that in the cafe of Mr. 

^' Wilkes, 



^parliament or in any court of Juftice.- '■- .'^ 

I htik upon ddfe cuftodly in fucft ail 0ffitfi€« ^ tf libd^ 
the leaft definable and the mod akriiJgfioiii -of at 4tMllt^ 
meanors, and by tonftrudion erfy ^ breach of the f^attbi 
to be not only d>(blutely ittegal, hut attr^oMi cmcAy lA 
Melf, and, with refpe6t to the confKttKioni. tbelhdft fcMN 
lefa tyranny thutt can be exerted by any mMifter^ Mid Mi 
a« ought to make evety gentleman flftrHtf, #lH<n Ji6 thtnfe 
^ ft only: .... r ..: 

It i& «0t the totpond ii^ory that eonftitiitei^ln fheev^ 
ef mankind^ di^^i^i^^utfiihieftortheei^ph;. kh^tkift^ 
exerte4 and continued -iigainft la^i ' > r ' 

When t fee A ficretery of fttt^^ MO^Myttf^tAaf 
#]lrtt tht iaw$ >o^» country, utngprtVlte^tivtfafetftaitfH 
ftothwithftanding it w^ th6 ghnmd ctfthe reyal costoiiArfnt 
to the Commons againft Mr. Wllk^, tvttiShg' btoi^lf of 
ef^ praai<i^e t!;K>igB, andv at kilgtbi Withflluiaiiig 
Vi the proteb ^ peSritie^drttbUn*.of jNifti^ io «^ 
Vbid trying (ht tight of a tranfa^on, wUA has htnt 
yet beeii direaiy given lip ; iaid pei^^ Waiting totwk 
i!mtlawry of hi» profccutor, m ortet*thiin. to imxlr thft 
juftice of hfe tountry iffli ihor^, by ekia^ring m 'mpj^ 
ailpe to thefuft againft him, at a mtit^ yAitn Ms prbfi^ 
tutor can no Ibnger g6 on with i^ : 1 proteft^ alAiy ib 
bhf, fober, (Private in£vklusd, ^t I lofe my ti&ipttf hik 
fbr redrefs from (bme other quitter, ^d At! thyfdf in- 
dined to joih tn an addtefi to the^omAiens of It^biai^ t6 
take up the tonfideration, and go cm #ith A6 pr^^flMiutidA 
iJftharcaufe, vrhidi every Freemdrt is intcrefted in^.aiU 
which the ordinary courts of jufltce have b^cn fi> lo^ 
foiled in. I remember what is Vk. Lock's defitution S 
Bbtrty 5 what he makes the province 6fi' Court ^ judf* 
oature; what die extent of the legtfla^iire powers- and 
w^t, according to lum^ createis a diflbkfion of M^^ 
Ve rnn ient. . ' 

' Who under fuch circumftahces would blame a Jul^^ 
fhould they at'Iaft have Aicb a fecr^tary brought b^ore 
Hiem, for giviiig extraordinary, eJeentplaTy damagfe*, ih 
lerrorem ! EfpedaHy, if they (hould hav* ^H ihiaginiifc 
fbUndatiort for Velievinfe die judgment, ispoh foch VerdW?, 
will -be delayed by every artifice of KIb 6f ^kcgjitions'i 
fpccial vcrditb, motionsJornew ttiki-, write. 6f erf d#i*d. 

diat 



itet tan fe praAifedJ in ordef to pfevcftt all cffcft from 
it, and to dveAear, in theiong run, the pcwr profcCutor 
^5^ dim of ©xpence; 

If tnante'nl vs to be «nragttt, I really think this is the 
teadieft way to^fitait. 

? . tf a €[ue#i^able aft has been done by the great dficeri 
of a ftate m my jaft <5ovcrnnient, and when taken no- 
tice of, they avoid a aecifion of the eftaMiChed courts <rf 
law, I will fty thev dif-ferve the Crown by fuch-condiiSJ, 
kt who will advlTe it. It h unbecoming n*en who pre- 
teiidToan honourable repute or a jdHfiaWc behaviour, and 
intredftvie where an adminiftration mtans only to uft 
hpt\ powers «r»defires to know what they ore. 
• 996 }al7 will give great damages /whetei miniftw plead* 
law for his excufe, and readily reforts to a court of law 
for its opinion, in order to fliew the truth of his plea. 
But where he fcuffles and cuts, flies to privilege and chi^ 
cane, and avtnds a court of law, or keepj it at bay, be will 
irot ^y haveevciy prefiimption in disl^vourof him, but will 
ttrife the rfe/enftmen|t of every man, and fcould the flo# 
*>ot Of juftWe at laft overtake btm, nobody wiH think k 
can freat him too fevercly, as an example to all future 
minffters. ^ 

How can any mlniftcr think of eluding the laws, vm&^ 
be confiders tbat kings, the fupreme magiftrates of thi$ 
<9umTf, hold their crown fay no other tenure, and zvt 
fwom and bound by law, at the peril of that very croWft 
itfelf I Our conftitution admits of no arbitrary will or 
pleafurein anvman. Tlie law h the fole fovereignof 
England, and' That law is known and fettled, on the firm 
bafis of immemorial ufage, innumerable precedents through 
a fucceffion of ages, and upon the ftatutes of king, lords, 
and commons. And, it is this circumftance which makes 
fhe fecurity, the independence, and the pre-eminent feli- 
city of Engliflimen. What a comfort is it to every man, 
who either raifes or inherits a fortune, to bold That and 
his liberty by the fame and as good a title as his King 
holds his crown ? Who therefore, can fmk fo low as to 
fubmit to enjoy, all that he has, by the mere grace Mid 
ftvour of a man like himfelf, bftead of holding it inde- 
pendent of every thing upon earth, but the known laws 
of his country. ti* 
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s It w^uMt in nay poor opinion, be, of infinHe vtTc fb 
young men of fortune, beginning the great wodd, who 
may hereafter be minifters of ftate, to read attentively die 
£tft L^ y^n^ of the reign of Charles the I. and the 12 
years immediately preceding the Revolution. . They would 
AarAy perceive, what mighty ill confequences flow 6rom 
ftxM beginnings, and particularly, from right not being to 
be bad for the fubjed in court? of Juftlce* 

The Attorney wonders, wl)at ihould occafion any 
*' alaroi" and fays, one would think, ^* that fome iiino* 
*'. cpnt man had been opprefled by arbitrary violent* 
**.. tyj^^npy, and perfecutiom" - To which I ftiall only fay, 
that the tegalii^ of the arreft itielf by virtue of fuch a war^ 
nuit, and not the innocence of the man arretted, is the 
mattfer in queftion. 

The Attorney mig^it as well talk of the qualities. of the 
writer's mind, and endeavour to (hew that he was a ludi* 
erous, extravagant, profligate, debauched and Uafphemoui 
fellow, and wrote an in£mu)us poem, whereby he excited 
the indignation of a grave and pious nobleman, who, from 
a motive of confidence complained of him to the houfe of 
lords, for difporting himfelf in the works of Vice; and 
that therefore, fuch a man might be treated as adminiftra- 
tion (hould pleafe, without any regard to law or the con- 
flitution, and that, inilead of prote^ng the franchifes of 
'timr countrymen, the parliament fhould only (ettle the 
morals of individuals, like the Courts Chriftlan of Biihops* 

The Attorney concludes on this head with afking, whe- 
ther all the printers and other ^* parties aggrieved, deny 
*' that they have had ample fatisfeflion ?" whereby he in-^ 
diredly admits that they had been aggrieved^ but then in* 
flnuate^, that as money is in his mind the meafure of a?! 
.things, and an .adequate confideration either for a broken 
head or a broken conftitution, fo there has been no harm 
don^ at all, but what is now compleady paid for. Let 
me aflc, .were thefe damages offered or even paid volun- 
ta^Iy, .fo foon as the unlawfulnefs of the a£l was difcovered ? 
Or, were they extorted, by the verdi6t of a jury; aftei: 
evfry means to delay and to defeat the aftion, to ftagger 
the Judge who tried the caufe (but who was too firm to 
be frightened, and too able to be impofed upon) and fi- 
nally, to fufpend indefinitely the judgment upon this vcr- 
5)i^, by a bill of exceptions, had beea tried in vain ? After 
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alt thiS) were the e^tcqptkms tendered with ioeh eimeft- 
ncfsy and fo ipuch appearance of fincerity, ever ai^ued or 
deented capable of fupport in any court oif law whatever? 
Or, were the perfon^, who took them, after thefe fhntlefs 
atten)pts to delude mankind, under the facred names of 
law and confiitution, obUged, like convidcd jugglers, to 
give up the game, and^ as the laft fbift, to buy off clan- 
.deilinely the verdi<£^ (b publickly obtained, iainpes, by 
. a private barter of iatisfadion and releafe from ioW and 
ignorant profecutorsi to nick an attorney, who had la- 
boured a juft and a national fuic, out of his c<>(bi? Is this^ 
or is it not the Truth $ and is or is it not a handfome 
come off, OF a reputable way of giving up a great taufe, 
where the Crown has thought proper by its Attorney Ge- 
neral to take up- the defence ? Sume fuperHam quafitam 
mtritis. 

But, in God's name, what have damages to do with 
the great point^ the Attorney is arguing, whedier the Com* 
mons of England fiiould or ihould not come to a finx^ 
refolutioo upoa fuch an inftingement of the conftitution. 
Moft people am of opinion, when a power, dangerous at 
luiy time to be exercifed, is made ufe of in an ordinary point 
unneceilarily, the parliament (hould immediately l^nd fo 
violent and irregular a ftep, and, if tbe circunmances re- 
quired it, ftigiiKiti:^ the perfon who took it. The lefs 
.^ occasion ,was for this illegal ad, the more alarming it 
}&y becaufe it looJ^ as if great men chofe to ad by the 
aiithorityof the crown, inftead of ading by that of tfab 
law, and the nK>re it had become of late the ufage toex- 
crciie this power, that is, the greater fandion it might 
ieem to have derived from any uninterrupted practice of 
20 or 30 years, the more neceflary it might feem to come 
to fuch a refolution : efpecially, too, if this power had 
been evidently abufcd, by being exerted in the cafe of k 
fflifdemeanor, and even in the moft dubious of :all mlfdcK 
meanors, and above al), if it were in a time of the pro* 
foundeft tranquility, when al) parties were driving who 
ihould be foremoft in fliewing their fincere attachment tc> 
die perfon d[ their Sovereign. A power notoriouOy and 
confeffed ill^al, feems to need no great examination, but 
if it did, people ^thout doors are apt to think, that thofe 
within fliould have given it that examination, and all the 
*^ gravity and deliberation," by going into a Comtxiittec^ 
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that one'ofthcir refoktionis might feem to require, t^ was 
tarly in the Seifion, when this matter wsis aghated, fo that 
tfiere was no want of time, and it was a point that inte- 
refted peoples atteation more than any other. If the Re- 
ibiucion were confined to the cafe in qaeftton, and fb 
drawn as^ to apply to ic exadly, it could neither appear 
*^' infufEfient oc futile." The conduft of the prefent 
parltameilt proves this ; for, it has ihewn that it dmfes to 
go fo far as the cafe before it, and no farther. In the 
matter of privilege recently agitated, the Commons con^ 
,fined their Refolution, and the Lords foHowed them therein^ 
to the fin^ cafe of feditious Ubels. And yet the rumour 
,is, that many members of bodi houfes thought it a proper 
opportunity for cx>ming to a general refolution, taking 
.away privilege flroqi all broaches of peace, whether a^hial 
or conftruc^ive, and from all mifdemeanors whatever. 
This, therefore, is a ftat anfwer t<!^the Attorney, upon 
the prefent iiead* However, I muft allow it is reported,, 
.fcvcral great commoner contended warmly that the Re- 
fBlution toudiin:! warrants Qiould hsve been. general, de- 
claring General Warrants iHegal in all cafbs vntotever. It 
.^q^ars too, that the motion firft made to -the Houfe wts 
of thxskindy and it is faid, that the Kins^s- Attorney and 
Advocate Genieral, were the perfon^ w&y moved the a- 
tnendmentsy which reduced this g^n^ra) motion fo the 
fcmple cafe diraftly before them^ Howbcit, as the prefent 
oarliamem has in fhefe tvNv inftanees, ftewn its appro^ 
ratkMi of coming to ^otutions <ht)v trpan the cafes that 
have aihiaJly happened ^ nehher the Attorney nor myftlf* 
are at liberty to gainfay it. As they have adopted it, J 
cannot fuffer myfelf to fay, that ^' a refbtirtron upon the 
** joimials, confined to^ the cafe of feditiows libels only, 
**Jeft the warrants, inr all other caftiR, ftiH more con- 
f* firmed and authorized by that taeit jjpprobatbn.*' I do 
not think fo. And I will venture to aflc him, whether 
be thinks that the parliament, by declaring no privilege 
lies in the cafe of that fingle mi^enaeanor, a Bbel, has 
thereby tacidy approved and confirmed rts privitege in aH 
other miCJemeanors. I fliouW rather reafen, that when a 
parliament condemns any thing in one <fa^, it intimates ^ 
difepprobation of every fi«>ilar cafe and of every the Hkb 
^cies, altho* not named ex^refly in th^ir refohition. Lt- 
Jkeij were I capaihte o^ thinkings that the Gentkmien, 

who 
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^-who oppdH die general iMGa«tionffi^proi^^ 
vKLfTzntSy and ftated, tomefafed for aiut caniodi a vclb-» 
Kicion adapted oriiy to a ^rticukr cafe, which the Houfe 
thereupon cook for Its^ cpieftton in the debate, intaided 
thereby^ tatir approbation of and more to confirm ani an-^ 
fbvrku the praflice of General Warrants in all cafes htit 
that, I coflfefs, I IbouM be more alarmed than ever. But,^ 
I dafe hy^ the Attomey here reafons from himfdf, and not 
' from any Authority of ftate. 

But the Attorney, however, is afraid that the Lorda 
might ^ffisr Irom the Cominofis, either as alioufeof paN 
]iament, or as a court of judicature. This is impoifiWe 
in a perfeiiyy clear cafe. Nay, I can rid him of fijch 
'fcar, by what happened this veiy feffion. Let him only 
: look hack to the proceedings', and he Will find that the 
^f^tnx parliament took notice of The North Briton^ 
No. 45, in confeqoence of the King's mcffage, and upon 
the mere view of the pa{ler itfelf, without ii»}uixinginto the 
truth of anyt circumflfances, that the author might rdy 
vpon^ or tbc^puyic'J opmion of his intent thereby, d^t^-m 
mmed it tmanrmoufly to bis a Ubel; and yet, this is h6t 
«Hrty what ^great Jadgcs efteem a mere pointofkw, bCit 
what b3rfomtt is held to be a very difficult point ofkw. This 
was done too without any previous communkation with the 
Lords. The Commons even wentfarther, for^ they afterwards 
called for evidence, in oitHsr to fmd out who was the ao* 
thor, and it appearing to them^ altho* by witnefies not 
upon oath,' that oi% of^ their own members was, they 
. * expelled Mm, -^ after fittmg,' debating aiid ddiberating on 
' didr condud 'till half ah hour after diree in the mornings 
Ifow, this laft was a fad, which by the conf^itotion of 
this coantry, is to be tried by a Jury. Nay, the Com** 
enons came to both theiie refolutions, whilft the fanie mat- 
. ter Witt in a coarfe of trial before a Jury in the courts be- 
1 k>fr:; where it was polfible that it might be differently de* 
'termined. For,nobodv can tell what a jury will do in a fi- 
bel ; and they generally determine boththe law^and thefaft,^, 
jw it is caBed ** : but, fuppofe them to be fo dodle as to 

find 

"^ Vide the printed Votes of Thurfday Jan. 19, 1764. 

♦* This very Aing happened in New York in Amtrica, where the form 
^ rayernment is the fasoe as in Englaad ; the Govempc, Council and Af- 
ftmbly, anf^eiing to King, Lordi aad Cocnmon)* Hi^Wf m the cafe of one 

Zenker, 
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Kfidonly that fucK a man had puUtflied the palter, and lo 
leave the conftrudion ther^ to the Courts and that the 
Judge who prefided was one of thofe intrepid magiftrates 
who do not care at all . for the refolution of a Houfe of 
Conunons upon a point of hiw ; it is furely, very poili- 
ble, that fuch a Judge might ha^^ made a different deter- 
. mtnation from what the Hon fe had done. And then even 
this Judgment might have been carried ** by appeal to the 
-5^ Lords, who in their judicial capacity might (hink fit to 
*' declare the legality of'* the paper in queftion^ ^' to 
•* confirm the praftice" of difeuffing without doors the 
truth of the fpecch from the throne, and to affirm the 
judgment of the King's Bench* Notwithftandii^ therq- 
/ore, this matter was in a way of trial below, and not- 
withOanding the Lords, both as a Houfe of Parliament 
.and a Court of Judicature might have differed from the 
Commons, yet they determined both the law and the 
fs^ ; without being afrakJ as the Attorney i&for them 
** either that the Courts of law muft be divided and con- 
^^ founded in their opinions, or that the dignity of the 
^^ Houfe of Commons muftfuffer in the negfed and con- 
** tempt of their refolution.** They jud^^ I prefumt, 
that in a dear matter fuch difibrence of opinion couM not 
ariie, that the paper was clearly a libel, that it -was a mat* 
ter of national moment not to be procraflinated, and that 
therefore, they not only might, but ought to pronoonoe 
their opinion upon it. Accordine to the Attorney's doc- 
trine, a Houfe of Commons fhoAud not venture to. declare 
that two and two make four, before a Court of law has 
told them fo. But, in (hort^ this has never boea their 
pradice. It is not fit they ibould interfere where the pub- 
Jtc is not deeply interefted, but where it is, they are 
bound to do fo, in juftice to dieir reprefentadves, and 
they always have done fo. Nay, they have gone further, 
and where tbeneceflity was great, they have even come to 



ZeagCF, a Printer^ tlie " CcntncU by tKtIr Refohitipii, declared the ptpep 
*" * publi/hcd by nim to be fa/fe, fcanJalous, maHcious and feditieus lilelsn 
** As the Jury upon his trial were upon their oaths, and thereby bound to 
'* deliver, their own opinions, and not that of the Council, tbey though^ 
** themielves obKged to* acquit the priibner, by returning a verdid, nat 
•* Guilty^ which it the Verdift every Juryman i&in confcience. bouiylto 
*^ return, if he^inks that the prifoner is not guUty of the crinie cBarged in 
•* the Indiftmcnt or Information." Preface to ZCDger's tual, whidi coA- 
r^insman) things very well worth rendiog. . • " 



% Mbluttofi 111 point of lawj contrary to the judgmctit tf 
a court of law, and to thfc Opinion of ten out of twclvd 
Judges. Where they fufpetSed any undue influence, ei- 
ther in the cXerdon or the fup^ort of Prerogative, by Of* 
fcers of the crowh or by Judges, they have always inter- 
pofed. Is it poffible to forget or to controvert either their 
condud, or the propriety of it, in the great cafe of 
Ibip-money, whidi was flrft brought into queftion by Mi*. 
H»npdeti, a private gentkman, who, fofar from regard-* 
ing the trumpery, pettifogging confidefation of damages^ 
ietl^tcd that he would not pay it were it but one farthings 
if pretended to be demanded of right and by colour of 
hir, and, yet proc!eeded, according to my Lord Claren-» 
ioah own account) with great temper and moderation itt 
that fait. His Lordfhip adds, and all the world knows^ 
tfiat never any canfe had been debated ^nd argued more fo-» 
lemnly before the Judges ; who, after long deliberation si- 
mong themfelves, and being attended with the recdrdsi^ 
ti^id^ had been cited on both fides, delivered each man hU 
opinion and judgment, publickly, in court ; and fo largely 
that but two Judges ai^ucd in a day. Ten of them fo- 
kauAy proiiounced therr opinion for the right claimed by 
the crown, andwhich it hsid regularly exercifedfor four yeari 
immediately preceding ; but, as Lord Clarendon obferves, 
the judgment proved of more credit and advantage to the 
gendeman coxidenined, than to the King's fervice. How- 
ever, adds he, thefe ** errors in government were not to 
^* be imputed to the court at that time, but to the fpt^ 
" rit and over-a£Kvity of the lawyers of the privy-coao- 
" cil, who Ihould more carefully have prcfervcd their 
** profeffion and its profeflbrs, from being profaned by 
^ tboif fervices, which have rendered both fo obnoxious 
**..eo itproach.*^ In fhort, theHoufe of Commons en- 
tered into the public grievances, and notwithftanding the 
ri^t of levying (hip-money was a mere point of law, and 
there had been the fore-mentioned folemn adjudication by 
the whole bench of Judges in it, they ordered that the re- 
(Cords, inrolments, judgments and proceedings in the Ex- 
chequer, and all other courts whatfoever concerning (hip- 
money, fhouM be fent for, and warrants (igned by the 
%)eaker, direfted to the officers of the feveral courts for 
thefe matters^ were ifTued accordingly. In confequence 
of thisj a conmuttee was appointed, and upon the report 
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ef thai committee, the Commons refolvcd^ *.* ThattJiS 

^^ charge impofed upon thefubje^lsf and the afleiCiieQ^ 

*' for that purpofc, commonly called ihip-nidaey, .are a- 

*' gainft the laws of the reahn ; and that all ihc writs^ 

*' commonly called fhip^writs, and the judgment in the 

^^ Exchequer in Mr. Hampden's cafe, in the matter an4 

^^ fubflance thereof, that he was any-wi/e chargeaUc; 

*' thereby, are againft the laws of the realm, " in the 

matter of libel, they confidered the cafe of Burton, Baft' 

wick and Prynn, and refolved, the judgment and fentencc 

of the court of King^s B^ncb^ to be illegal and unjufi ; 

)Rnd, fo they did in the cafe of Lilbura. In the iame fef* 

fion of Pax liamefit the Commons entered into ^ coniidem* 

|ton of the ecdefiaftical power by law, and of ** the fererai 

^^ GOfifiituttons and canons, treated upon by the Arcii-Bi* 

*' (hops of Canterbury and York, prefidcnts of the refpcc- 

*' tive convocations for thofe provinces, with the reud 

*' the BiflKJps and Qergy^ and agreed on, with the 

** King's licence, in their feveral fynods;^' and fe* 

folved, *^ That the faid canons and conftitutionfi do coar 

V tain in them tnany matters contrary to the Kling's pre- 

^' rogative, to the fundamental laws and ilatytes of this 

?* rcalm^ to the right of parliaioents, to the property and 

*' liberty of the fubjefts, and are matters of dangerous 

** confbquence.*' The faaie parliament iikewife took 

notice eveil of the tranfadions in another Jdiigdom^ aod 

refolved that feveial proceeding? by the LordXiei^tenant of 

Irelaixd were unjuft and illegal 3 and that the Judges tbefc 

Were fit to -be <]iieftioned as criminal^ iot theu* extr^' udictai 

proccecings and opinions. From nw kit ude^ pf InflanceSt 

where the Commons have come to a refolution with rc- 

fpeft to matters of law, I have only fekdled thefcfcw, k 

order to fliew, that they have done fo, when the Houft 

Wj^ filled with great, conftitutional lawyers, where xbe 

fame poii^tfiiad been already and di&rendy fle^^i^in^-I^ 

a court of law, and even by all the Judges ; in matters of 

tiniverfal concern, and in particular cafes, and even v^iib 

refpe^ to libellers, in points of both Common and Eccle- 

i^aftical law ; within and without the f^alm of £»glaad : 

and that this they have done without any conference with 

the Lords, and not as a foundation for any bill) and^ yet 

tiicir refolution has been obeyed and conforiaed to lever 

fittce aslaw^ ky every court of judicature ia ,tbe Jcir^dom. 

A 
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A titdlixtlonodthb^ttntHouk of Commons would be 
equally reipe^lcdy I Joiibt Hoty whatevei> big vOrds any 
iiwip ^y thfow oat to tbecommry, by every Judge ; and 
t never knew a deafortn^ttcii fiirt ^ -ffotA that l^d a fin^ 
g)^gr^in of iriiGrtrpirit or boMm, wheilf he eamd^b^ 
itve4* 't^his betiig; the^r^ce of tbefe guardians df th^ 
|)eop)^'s rig^, :upon former o^affons^ tnakes ^me motk 
cpfio{i$ tban:>c^«er to Jexiow what ir was that infkienced the 
prefent patiiatnent^ afetr inquiry and proof of General 
Warrants bdng cterfy; cwitnury to law, to refiraki ffoiA 
condeflimng the iifa^ of. tjiem. : The more efpedaify, ai 
itmlt appear 4iclwftto' by the Votes and Journals, that 1 
^fs complasnl jsad'bbeh made of the abufe of tiiefe war*- 
hmts, in the cafe of.^me of their own Mem^rs, and that 
the dehiai^ upoh^ tlaeiqueftion of their- vliKdifcy, had been 
:tbe Joog^ft to he 0ier>with fuvct^ Parlid(ment6 hav^' bad a 
beiqg. We.lyjjb am ttriag. know iterywefl from the Menr^- 
hers of all {:farties, that nobody attempted to vindicate thi 
legality c^ tbefe wirtants-; but, our pofteriiy wiU noi: 
faa^ the fanie beat faois&flion, and muft culturally con- 
chide, from their not being declared illegal, according to 
the antient ufege of the Houfe in mattetaf of like umverfal 
con<;er|i^. thai .fofnetliiiig^ appeared which rend^d the 
point, of law very problematical. Indeed^ it muft froift 
i'cafoH fceiti ' to every reader, that aJtho' tte Houfe inqui- 
red into ^he matter, on account ^f its infinite Confequeneej 
yet, that it c6ulil not be warcsmted in paffing a cenfuf^ 
tiponthofe who had ufedthefe warrants, nay, was on the 
contrary obliged to hold them juftlfied, and to'difcharge 
the complaint againft. them, however much the Houfe 
might wifli to damn fuch warrants, if not in all cafes, yet, 
'at leafr, in that' of niifdemeahbrs iand libels, and with that 
view had apparently narrowed the firft propofed refolution 
•^to one ^ a particular, nature. The natural condufion * 
from the printed votes and journals muft be, that the Com- 
mons could not, find a ground for condemning General 
Warrants in ali cafes, or even in the fingfe cafe of a libel, al- 
tho' accompanied with an order to feize papers; infomuch, 
that 'I (houid thmk an aWe man would hereafter alledge the 
prefent proceeding, as a juftifiration not oiily of thefe 
General Warrants, &r the feizure of perfons,- but alfo of 
V ! . . .1 . papers, 

* f^iJe the priatcd Vctej of Jan, ;;o, Feb, 2O;, 13, 14, and 17, 1764, 
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papers; even in the cafe of a mifdemeanor, fo that thU 
.ufage will be apt to gain ftrength from what has pafled, 
as mn regredi eft progredi in fuch an cnterprize as this. 
Thefingle obiter faying of a Judge at Nifi priusy or even 
the judgment of a Court of law, will not be fufficient to 
rei|rain future mipifters, hurt by what is publifhed againfl: 
'them, from ufing this general, fweeping power, when 
Ihey find, that, a Houfe of Commons will not interfere in 
the cafe, except to vindicate the perfons who ufe it. For 
which reafons, I wifli, with all my heart, this affair had 
never been agitated in parliament ; becaufe I am forry that 
^ny time-ferving Judge hereafter, fhould have io goo3 a 
pretext, for ufing his difcretion in the determination of the 
point, and for not being afraid of Parliaments calling him 
to an account for what he fhould do. 

It is however a point of very extcnfive confequehce 
both to the liberty and property of every man, and the 
Attorney therefore is a littlo toa&gmatical, in conclu* 
ding that the true queflion was only ^* .whether the mini- 
*' itry fhould fufFer thcmfelves to be the dupes of a party," 
A very fatisfaftory, apology and vindication, truly ( For, 
^ to his round aflertion, that this isa *' power which the 
*' befl friends to liberty had never fcruplcd to exercifc ;" 
it IS gratis di£fumy untrue ii^ itfelf, and, if it were true, 
nothing to the purpofe. 

Thus muchj I have thought myfelf obliged to fay, not 
only in fupport of my own freedom as a man, but likewife 
m honour of the miniflry, who mufl, 1 think, be highly 
difpleafed with the over- weening prefumption of an Attor- 
ney, in advancing out of doors what no minifter, nor 
even the Attorney General himfelf would venture to aflert 
within doors. 

As to what he has faid with regard to the infignificance 
of the mere refolution of the houfe of Commons, I do 
recoUeft that fomething of. a like fort, was flung out by 
one learned gentleman, who, indeed, clofed the whole of 
his argument oft this point, by faying, that '* had he 
the honour of prefiding in any court of law, he fhould 
regard fuch a refolution no moje than he would that of 
fo many drunken porters in Covent Garden.'* It 
would not, perhaps be '* a judicial determination of the 
** law, which might be pleaded in a court of judicature, 
*^ and would only be a declaration of the fenfe of the 

*• law,'' 
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^^ law," by all the commons of England. And, with- 
out doubt, if the refolution of one faoufe would be of no 
weight with this gentleman, the refolutions of both houfes 
would be of none. Nothing but the concurrence of 
King, Lords and Commons will do. for him. And yet, 
J dare fay, he would be confoundedly frightened with a 
fingle vote of either houfe, ihould he live to experience 
It. I will not fay, that the two houfes have ever gone fo 
far as to make law, altbo% I believe, they have gone fo far 
as to make a King ; but this, I am fure of, that they 
have very often declared what the law was, in very great 
points, and this is all that was contended for. In times 
more remote, when houfes of Commons were not fo 
fcrupulous, they have frequently come to refolutions de- 
claratory of the law ; as any one may fee, by reading an 
account of their proceedings in the reign of Charles the 
Firft, when headed by Sir Edward Coke> Selden, Glanr 
ville, and the great lawyers of thofe days : and this right 
they continued to claim and to exercife when Mr. Somers, 
Serjeant Maynard, Sir William Jones, Sir Francis Win- 
nington and other lawyers, undertook to conduft them 
prior to the Revolution, which laft tranfadion, altho* 
wearing away very faft in remembrance, is a period of 
hiftory not yet abfolutely forgotten. At that time, fome 
of the men I have named were thought to underftand the 
conftitution ; they had lived in ticklifh times and ftudied 
it clofely : neverthelefs, I do not in this refpefl, mean to 
compare them with the refpecSable perfon I have juft now 
alluded to, altho' they had certainly attended the houfe 
much more than he has done: 

In thofe times it was the notion that, upon any illegal 
arreft, or other violation, by a great Minifter, of a mem- 
l^r of their houfe, it was neceflary to come to a refolution 
forthwith, coi)cerning the law upon that bead, without 
waiting for the flow, and poffibly ineflFe<9ual, proceedings 
of a Court of Juftice, where a mere miftake, in the man- 
ner of pleading, might delay for a year, or poflibly fruf- 
trate intirely the fuit. The parliament was indeed, I 
know, anciently called, commune conjiliumregni^ communis 
reipublica fpofijio. And I cannot even yet regard a refolution 
of the Commons, in the fame h'ght with the Attorney,- 
as *' a mere amufement ;" becaufe, if by virtue of any 
refolution of theirs, whether the fame may be pleaded i( 
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a regular plea or not,, a man be committed to NTew^te, 
the Court of Ktng*s Bmch will never venture to queftion 
the legality of the proceeding. When the Honourable 
Alexander Murray was fo committed, a late great patriot. 
Sir John Philipps, put on his gown, and came into th^ 
court on purpoie ** to make a motion," as he phrafed it, 
*^ in thecaufe of liberty," and prayed a Habeas Corpus 
for the faid Mr. Murray j which was accordingly granted 
of courfe. The caufe of his imprifonhient, returned by 
the goaler, was only an order of the Houfc of Commons, 
without any crime alledged. The Judges faid they could 
not queftion the authority of that houfc, or dem«nd the 
caufe of their commitment, ot judge the fame ; and 
therefore refufed to difchargc the prifoner, maugre all the 
patriot's arguments to the contrary, and fo remanded him, 
Nay, I will mention to the Attorney one other cafe, 
which will be worth his confidering, before he flights the 
notice of a refolution of the Commons. In the year 
1689, one Topham, the Serjeant of the Houfe, com- 
plained that, being fervid with feveral aflions, for taking 
perfons into cuftody by order of the Houfe, his pleas o( 
their order in his juftification, had been over-ruled in the 
King* 5 B^nch. The Commons thereupon refolved, ** That 
*' the faid different judgments, given in the King*^ 
** Bench againft the (aid Topfliam, are illegal, and a vio- 
•* lation of the privileges of parliament, and perniciousi 
*' to the rights of parliament ; and that a bill be brought 
^*^ in to reverfe the faid judgments ;" and they ordered 
that thofb of the Judges who were living ihould attend ; 
which they did. Sir Francis Pemberton, (who had been 
the Chief Juftice) b^ing . defired to give his reafons for 
ever-ruling the Plea of the ord^r- of that Houfe, replied, 
•' TTiat he knew little of the cafe, it was fo long iincc, 
*' But that in cafe the defendant £hould plead he did arreft 
** the plaintiff by order of this Houfe, and fhould plead 
^* That to the jurifdiftion of the Klng^s Bench^ he 
*' thought, with fubmiilion, he could fatisfy the Houfe 
*^ that fuch a Plea ought tp be over-ruled: and that he 
** took the law to be fo clearly.^* He then vy^ithdrew i| 
and Sir Thomas Jones (^a puifne Judge) being examined, 
faid, ♦* That it was long fince, and, not knowing what 
.^' he was to attend upon, could give no account thereof 5 
** but, that if any fuch judgment was given, he hoped it 
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, ^ was accbrilng io law^ as the matter wds pleadii*^* anj 
then ^Afithdrew. Sir F. Pemberton was ^in caned, and 
his reafons being demanded for his general afTertion before- 
i^id \ he defired time to an(Wer, both to the whole toge^ 
tber, and the particular cafe of Jay and Topham. But 
an immediate anfwer being indfted on, he faid, ^^ That 
^ what lie fpoke was ^oa^ h$g to that cafe ; however, 
^^ he g^ve what he had ^id, ioi his prefent thoughts and 
,^' reafon/' Being withdrawn, the Houfe refolvcd, after 
a debate, ** That the orders zxA proceedings of this Houfe, 
^' being ^^17^4/ to the jurifdi6lion of the court of King'$ 
^* Bench^ ought not to be over-ruled." They then or- 
dered thefe two Judges to attend again on another day ; 
when they were feverally examined, touching their rea- 
fons for ovcr-rMling the ^ea of Serjeant Topham to the 
adion brought a^nft him by Jay, and ordered into cuf- 
tody of the Serjeant at arms. 

The Attorney, however adds, tb^t even the Refolution 
contended for would have been of no utility, becaufe it 
might have been eafily evaded ; and then ftates two or 
three cunning devices as " evafions, which he conceives 
*' would fruftrate the re/blution, and confequently render 
** it, in dFeft, no fecurity at alL" A change of a word 
cnly in the '' form, he fays, would fubje£tus to the fame 
^' evil." To evince this, he fuppofes a Secretary of State 
^* was to grant z particular warrant, defcribing the per- 
^* fon, for the feizing the papers; and 2l general warrant 
*' for apprehending the authors, printers and publiftiers :'* 
^nd, thereupon, fays, '* he fhould be glad to kriow whe- 
^^ ther either of thefe warrants would fell under this refo- 
^^ lution ;'* and then, taking advantage of the ground he 
has got, rifes in his demands, and ventures to afk, " Whe- 
f * ther, if the words trcafonable prayEtices were inferted 
^- (and endeavouring to excite to treafon, he fliould fuf- 
i^ peS to be a treafonable praSice) a General Warrant 
*^ mig)it not, in that cafe, pafs uncenfured, including 
*^ bo3i perfons and papers ?'* Now, I will fairly tell him 
my thoughts of the matter, and the probable confequences 
had fuch a refolution as th^t contended for been come to. 

I take it to be moft clear, as the law now {lands, ^ 

General Warrant is good in no cafe whatever, for the 

apprehenfion of perfons or papers, or both ; and that a 

f articiflar, or ^ny W^fant, fof fcizing- the papers, is 

Ijkewife, 
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Hkcwtfc, ias the law now (lands, go6d in no cafe whatever: 
fund confequcntly, that none of all his ingenious contri- 
vances before ftated, for eluding the law, would be. If 
attempted, worth one fingle ftraw. Having laid this down, 
1 fhall proceed to (ay, that, in my poor opinion, if the 
Fefolution had been agreed to, as ft arofe out of a parti- 
cular cafe complained of, it would have looked to thp 
world as if either houfe of parliament, whenever in any 
particular inflance this great privilege of a freeman, the 
liberty of his pcrfon, were violated in the perfon of one 
<rf their own members, and came to their knowtege, they 
would take immediate notice of it on purpofe to exprefs 
their indignation againfl: the outrage, in order to deter all 
men from doing the like for the future, and to keep frefh, 
in every bodies mind$, the law upon that head. Their 
declaration in this cafe, where no doubt of the law itfelf 
could be pretended, would have convinced all mankind 
fbat, where iever the law was clear, they would not fufFer 
it to be violated by any perfon, ever fo high, or ever fo 
great, without their in>mediate inquiry, and the fixing of 
an indelible brand for (b dangerous an offence. Pofterity 
would have feen in the journals, by the very cafe before 
the houfe, that the refolution was adapted to it, neither 
falling fcort of, nor going beyond it $ and from thence 
too would all men judge how unadvifeable it muft be for 
any roan, to infringe the liberty of the fubjeS in any one 
point. From this inftance they would naturally reafon to 
ethers. Therefore, hardy as the Attorney is, I believe 
that, after fuch a refolution, he would not venture, on 
any quirk grounded in the change of a word, to have at- 
tempted aught againft the fpirit or words of the refolution, 
by the feijsure of any member, or indeed, of any man ; 
or, if he did, that the vengeance of the Houfe, which he 
had fo trifled with, would have fwiftly purfued, overtaken 
and punifted him. The Commons of England would not, 
in ^ great conftitutional point, between Minifters df the 
Crown and Reprefentatives of the people, endure that 
kind of quibbling which is tolerated between mere private 
parties in difputes of between meum t5f tuum^ in ordinary- 
<;aufcs, in courts below. 

The Attorney, indeed, foon after advances a very com- 
fprtable piece of news, which is, that '* the quettion of 
" the legality of the w^rracit in queftjon has 'been de- 
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^* cided.iij a court of judicature." I hope -he is -right itt 
his information, and am very glad to hear it, but cannnot 
help fayipg, that I never have heard fo much before; 
allho' I think fon^ebody did once tell me that in a trials 
^iji priusy where this and another point were in queftion^ 
the Chief Juftiqe of the Common Pleas did deliver his 
&Ujn fentiments about the warrant itfclf. But this cannot 
poflibly be what the Attorney alludes to, as It was onfy 
the dlSfum of one Judge at ritji priusj where this too w«s 
not the only point, but mingled in fail with others ; anil 
where ho judgment has been given uppn the verdift, hjf 
reafon of the bill of Exceptions : which therefore is nothing, 
cannot hereafter be cited Jn argument as an adjudged cafe, 
and by no means comes, up to an aSfual declfton of a c^uri 
of judicature \ as. That always knplies, that the poiotcif 
law was folemnly argued upon a ftated queftion^ befoxc 
one of the fupreme courts of law, that is, a bench of 
Judges, and by them deliberately determined and ad- 
judged. ' r 

As to the allegation of its being '^ in the powei: of any 
** one of the parties afling under that warrant, to have 
*' brought it into iflue at his option ;" what is that to die 
party injured and a£ted upon^ if he had it not in his powec 
to have done fo ? 

But without entering into all the obliquities of chicane^ 
which may be praflifed to delay for two years together, i£ 
not entirely to prevent, any determination; there are 
many peopfe who will never believe, that for fuch a reafon 
alone, any Houfe of Common?, in an effential point of 
liberty, touching one of their own members, would wait, 
efpecially in a clear cafe where the law was not doubtfully 
to fee what might or might not be done in any inferior 
court, but would immediately come to a ftrong refolution 
in behalf of the fubje£l at large, that fhould in their printed 
votes pervade th^ whole kingdom ; and not leave any 
country gentleman or other unlearned man, in a future 
cafe of a like fort, to fend for information to fome -prac- 
titioner of the law, before he could tell what to do in the 
matter. 

Where the birthright and immemorid franchife of the 
fubjeft has been broken , why fliould not the Commons, 
when aflembled, come to a refolution; after a complaint 
made to them, the fad apparent, the law certain ? Would 
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h riot have heeti conftitutional ? Would It not have wcrt 
fatisfeftory ? When it was dire£lly advanced, that it would 
be an infult on the undcrflanding of mankind to pretend 
that the u(age o( a political office could 6vertui:n or fuf* 
{)end the law of the land; did any one man attenipt to 
gainfay or contradi£l the pofitiorl ? And if, a recent de^ 
termination at law by any Judge had been upon the point j 
is it not an additional reafon fpr the Houfe not hentati^g 
about a damnatory refolution ? Or, if as was before u^- 
ged, perhaps a little inconfiftently, the point by fome 
Ineans on other, was ftill hanging undecided in the courts 
below; was it not fo much the more fteceflary for the par- 
liament to prevent any fufpenfe thereby in people's minds'y 
about their clear birthright ? Kay, as every body knows 
that the prefent Houfe of Conimons is independent, what- 
ever others may have been j will not the receptior?, thi 
difcuffion by the longeft debate in the journals of parlia- 
ment, an'd'the fubfequent fufpenfe arid indecifiort of the 
joint) make men .who bad no doubt before^ begin to 
doubt a little now? What fliould make a free, conftitu- 
tional and independent part of the legiflature, when ap- 
pealed to by one of its own membtr*s, (I may fay fl^d to, 
as an afylum frOrti the violence of thofe pretending the au- 
thority of the. crown, ). refufe to come to a decifive refo- 
.lution in favour of their ownand every other Englifliman*^ 
bo^fted inheritance ? May not this create a doubt in many 
a fenflble man*s mind where there was none before ? V 
the times had beeri arbitrary^ men might have thought 
the crown perhaps had interpofed, and that the Cboimons 
"Were therefcfre afraid to perfift in the aflertion even of 
their known rights. But there not being the leaft ground 
now for fuch a furmize, it will make many men at a lofs 
how to account for the parliament's taking up the matter^ 
confidering it, and then coming to f\o refolution at aff, 
but adjourifing it Jini die. The point was fo great, that 
never were the eyes of mankind more fixed upon their re- 
prefentatives. Indeed, I never law more ftir in the Hour(? 
itfelf, every body prefHng his friend to flay and vote ; the 
Secretaries of the Treafury, and other men of confequene, 
were remarkably active ; and every thing wore the face of 
a decifive day. Why, after all, no refolution was come 
to, I never could learn. I am fdf e wh.at has- been urged 
Without doors has not the leaft femblance of reafon or 
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conftitution. lodeed, in all my reading of pad times, I 
have never mA wiih any like it. On fuch points, thfe 
Commons ever ufed to proceed to a ftrong refolution. 
What therefore influenced the Minifters on that day, I 
cannot guefs, unlefs it be what I dare not name. The' 
common report is, that they carried their point, in coming 
to no refolution, biit by fourteen ; that during the debate, 
they were apprehenfive ihe majority would be againft them'; 
that many of their very beft friends voted, and fomc even 
fpokc againft them ; that fome fons left their fathers, and 
others with difficulty went out of town ; that many mem- 
bers, who had not attended the whole feffion before, came 
dowii, fome from fick-beds, others from foreign parts; 
and yet, after all, altho* the Houfe fat two days on the 
matter, the firft day from three in the afternoon through 
the whole night, till near feven the next morning, and 
the other day till half an hour after five in the morning, 
the deciding reafons againft coming to the refolution pi*o- 
pofed, prevailed only by a majority of fourteen. The 
crowd and agitation of people about the Houfe was Inex* 
preifible ; fubftantial old citizens, who could not fleep 
from concern, flopped members as they pafled in their 
chairs^ to know the event ; in fhort, the face of mankind 
could not (hew more diflrefs, if the conflitution had been 
adually giving up to a Stuart, in one of its moft efTential 
and vital parts, by a Tory and paifively obedient parlia- 
ment. Atid why all this ? I am curious to know ; I muft 
again from my heart declare, and I conjure, therefore, 
thofe who do know, to give the public their reafons for 
the fame. 

What " neceffity of peculiar circumflances,'* thct At- 
torney may think there fhould be " abfolutely to require 
** their interpofition," I know not: but I fhould imagine 
thefe few circumdances Wodld be fully fufficient ; namely, 
that the adt complained of was committed in time of pub- 
lic tranquility, without a colour of law, by a King's mi- 
nifter, upon one of the reprcfentatives of the people, in a 
free country, on a charge of the moft difputable of all 
crimes, which is at moft but a mifdemeanor j when too, 
however apparently libellous the words might feem without 
doors, perhaps (td borrow a common word with the At- 
torney) .no man would fay, they would have been deemed 
libpllous, had they been uttered by any member in his 
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iritce wit\nn doors, fince the memonMe cafe of The 
Fiv^ Memberv. 

^ Moreover, to return to the refi^ution propofed^ where 
M pradice has obtained in a high office, which is clearly 
contrary to law, and it b a matter that nearly afFefti the 
^ribnal privilege of every freeman, it feems to me that 
the very thing which a Houie of Con^mons would natu- 
rally do, is, to come to a refolution damning that prac- 
tice, and to go no farther ; for to bring in a bill upon 
the occa(ion, would look as if a new law was neceflary, 
b^caufe prior to that the pra£Uce had been efteenied leg^ 
or at leaft very dubious. The bringii^ in a biQ woula 
Ibe countenancing in fome meafure what h^d been done^ 
fmd look like a new regulation fetdng a-foot. Beftdes, 
an zSt of parliament newly made, is not fo venerable in 
the eyes of the worlds or lo lecure againk future altera- 
iioos, u the Old Cbmmon Law of tt^ Land, which l^s 
been from time i^uii^eifiorial the inheritance <^ every £ng- 
lifbman, and 1% on account of its antiquity, held, las tt 
were, ikcned ii| eveiy nun's mind. 
, . If a matter of coniHtutionat concern and alarm be 
Birred in the Houfe, and' the Members do ]K>t feem clear 
about the law, it is natural and ufijal for the Houfe to go 
into, or appoint a Committee, for the purpofe of looking 
kito precedents, to fee how the Houfe has afted in fimibur 
txrcauons, and what the conftitution is; but, when Ac 
matter is fo ci^ at the very firft hlu(h, that nobody has 
any doubts about it^ one cannot readily frame to one^s 
mind any reafons againft coming to a refolution at oncf 
that m^y fatisfy the Public To call for cafes of tlfi 
having been done is unneceilary, beqaufe the nature of the 
thing (hews it is right. Some things are fo plaiii of them- 
felyes that no cafe can make them plainer. This power 
of intcrpofition in the Commons Sows of neceffity*^ from 
the nature of the government; they could hot be the 
gr^nd inqueft of thp nation, the great council of the realm, 
ipqnfqrs for the republic, or guardians of the Tt^hts <^ 
the people, without pofTeffing it. To fuppofe that Acf 
have the power of inquiring, and that it (hould be proper 
fof them fo to do, and yet not com$ to Iby refult) in 
cenfequence of fucb their inquiry, feems to be pall un* 
derftanding ; and, where a matter is amone the fiHl prio* 
cifies of the conftituUon> it is in vain to he lookmg for 
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mtt9 to prdve it^ luiy, fudi a proceeding would look: as |^ 
this ri|ht could |)ot be put in ure, unleis fame tnlbnce 9f 
its havmg been e^rted were produced to warrant the e$^-* 
ercife of it. But, indeed^ there is another reafon why 
examples need not be cited, which is, that they are fo no* 
pierous, that no man can read thrbugh the times of tl»e 
four Stuarts, without finding the journals of Rulhrneiit 
fuD of them* 

As to the inftances quoted and ridiculed by the Attorn^^ 
it fecms to me ihs^t they diredUy a^ly to the main hbgf 
pf the difpute, that is, to the pradice in Parfiament t^( 
interfering by rcfoUition in mattery of law 5 hay, they go 
^ill farther in point, (or they pifove that the Houfe h:^ 
imetfercd by refolution in matters of law^ where prec;^^-* 
dcot«andpra£Hpe were cited, and admitted, infupport.9f 
the maItfa<9or ; and that this had been done not only ip 
cafes of public concern, but even in a private cafe, whcr,c 
the ill^al warr^t itfelf had been i^ued at the defire of a 
father a^inft one of his own children, upon a mere lami^ 
iDotiv^.. Jn this laft cafe, the fimple h& was this, lx>rd 
Danby fitted out a fmall vcflel with arms, unknown to lus 
iather the Marquis of Gu^arthen, Lord Prefid^t of tKe 
Council, who acquainted Lord Nottingham, the Secretary 
of State, with it ; he had not tim^ to out this infomiatiofi 
into writing, nor was it upon oatb| out wrote it, upon 
memory, for his owiv fatisfadion. Lord Danby is w:cpt 
ym^ and fays, ^' the vefTel was his own, and fitted wi^i 
*^ the ^ms it had before to make ufe of fi>r his diverfion." 
which the Secretary found fo ingenuous aft anfwer that he 
j^eafed h^ Lprdfbip without bafl, upon bis promife on hjt 
word and honour to appear upon fummons. Sofne of tji^ 
Members, however, faid, ** This proceeding flicks not 
^* only pn the people^ but their |teprefentatives may be 
,*^ in oanger* If, by in treaty ^ ^ man may be taken up 'm 
/* this manner, every mother's fon may be taken up, Na* 
[^ tural afFedions mufl not be ufed to try tricks wfth ihe 

government. Lord Nottingham grmited the warrai)t 

without oath/' Howard fays, ♦* It wUl juftify Lw4 
^' Nottingham, becaufe be had his information min a 
^* Piivy-Counfellor." ♦' I would be fktisfied whether a 

rnvy-CounfeQor muft not give information upon ciatl], 
** as wen as another ? If this warrant was granted as ,a 
** Privy-Counfeflor, or ^ Juflicc of Peafie, I know i\o 

Kz **liw 
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.** law for it ; for, if fix Privy-Counfellors do !t, and here 

** is but one, it is worthy your confideratlon. If as a 

,** Juftice of Peace, he cannot take up a man without 

** oath. "If one Counfcllor {hall whifper to another, and 

,*' imprifon a man, I know not who can be fafe. If we 

^* take up this now, at the rate elections go at, and the 

"*' determination in Sir Samuel Bcrnardlftort's cafe, they 

** may have a Parliament as they pleafe. I know not but 

*'* that it may be in the power of one great man to make 

** a Parliament. I fhould be loth to go without this be- 

** ing decided ; there would be no fafety for me when I 

.** am at home. In two months this man may go round 

**' the Houfe thus, fhope, as Ertglljhmen^ we (hall not 

** forgL't our fights ; and any man that will do this, is not 

*' fit to be employed in the government. 1 would not 

*' have it go off that he can warrant the thing. Profe- 

'* cution of a writ will hinder a member from his attend* 

'*' ance. / He faid, '' the warrant is for treafonable prac- 

*' tices," which is bailable. I hear it moved to refer it to 

•* the Committee of Privileges to inquire into it ; but I 

/^ think that not fit. From whom will you havcinforma- 

'*' tioris? Will you' fend for Lords Nottingham and Car- 

*' marthen ? I would have a good correfpondence with the 

*' Lords: the Peers will not come to you, and there will 

*^ be a rupture. But if you will come up to the motion, 

" for your honour and eafe, vote the Breach of Privilege, 

" and then addrefs the King to take order that the like 

** be not done for the future. Granting the warrant is a 

, ** thing that muft not be paffed by fo haftily. You will find 

'** fewmeffengers that will deny fuch execution of a war- 

** rant. The Mefl^enger (fays the Speaker) undoubtedly 

*' breaks your privilege, as well as the Bailiff that arrefts 

'^ your Member. The Bailiff and he that fues out the 

** writ ag?ihft a member (adds Mr. HawUs) are upon 

,** record ; and if you oi^Iy call upon ths pertbn who does 

*' officiate, yourprivilege will be quickly loft. Whoever 

** iffuesout^he warrant, is more, or equally, guiKy than 

*' he that executes it, (fays old Sir John Maynard.). As 

** this cafe ftands, a member is imprifoned, and a warrant 

•* is made to take him for treafanahle pra^ices ; if we take 

"• notice of it, and let a member fit among us foaccufed, 

•* we cannot well anfwer it. We are to vote it a breach 

•' of. privilege, and then inquire what thofe treafonable 

♦* prafliccs 
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** prailices are. At this rate we may all be imprifbned, 
and whipped to our lives end. Vote it a breach of pri- 
vilege, and fit not mute upon io plain a breach. (To 
which Sir John Thompfon fubjoms) He that touches 
the Parliament, touches the vital part of the nation. 
The man is not fie to be Secretary that carries about 
him the legiflative authority to commit in this manner. 
The Meflenger had been clapped up, if he had not done 
it. Put the queftion thus ; *' That granting the war- 
rant without notice, &c. was a breach of privilege,^ 
&c." The Houfe then refolved. That the granting; 
a warrant to arreft the Earl of Danby, a Member of 
this Houfe, arid the taking him into cuftodv by virtue 
of that warrant, is a breach of privilege of this Houfe/* 
The four cafes are perfe«Stly appofite to the great queftion 
of parliaments interpofmg by refolution, where the known 
law has been broken by the hand of power. And, I 
Ihould think too, that if a cafe confifts of four points, and 
a precedent can be found for each point. That cafe would 
be fully proved by thofe four precedents, according to my 
notion of logic. At leaft, a man who denies the reafon- 
ing on this head, has no right to accufe his antagonift of 
*' unfairnefs and quibbling," as the Attorney does through- 
out ; and, from what I fee of his performance, (hould 
therefore imagine he could only do fo in order to foreftall 
the charge, and to prevent its being applied to himfelf. 
And fo far from being angry, as he is, with two of thefe 
cafes for being applicable to a Chief Juftice.of the King't^ 
Bench^ I like them the better for it, and wifti, that when- 
ever a Chief is found to be clandeftinely meddling in mat- 
ters of ftate, in perverfion of the law, he may be <lragged 
into broad day-light, and his name and memory be branded 
forever, to the lateft pofterity. I cannot, indeed, figure 
to myfelf a meaner or more pernicious perfon than a Chief 
Juftice, with a great income for life, given him by the 

fmblic, in order to render him independent, privately 
iftening to every inclination of every miniftry, and warp- 
ing and wire-drawing the plain letter of the law, in order 
to accommodate it to their inclinations, inftead of purfuing 
the courfe of eftabllflied pretedents, inviolably, intrepidly, 
and openly, wi^ut regard to party or perfon. The 
chapter of expediency is the very worft fource of adju- 
dication. 
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jKcarion, iftTomuch as it tends to the fetting afioat, bf 
degrees, the whole law of the realm. 

*' In our hw, the Judges are bound, by a facred oath, 
** to determine according to the known laws and antient 
** cuftoms of the realm^ fetdown injudicial dectfions and 
^^ refoludons of learned^ wife, and upright Jodges^ upoi^ 
^*^ vgitety of particular hSts and cafes. lo have no rule 
•* to decide controverfies bui the rule of equity, is to 
^^ begin the world again, and to make d>oice of that rule, 
•* which out of mere neceffity was made ufe of in the ia- 
*^ fancy of the ftate and indigency of l^iws. And to fct up 
** tbi« rule, after laws are eftabliftfd to relieve bard cafes 
*' and leave the marten at large,, i^ it not rather unravel^ 
♦* ling, by unperceivtd degrees, the fine and clofe texture 
♦^ of the law, which has been fa many hundred years 
** making ? The laws of this kingdom. are not^ now*a- 
^^ days, to be fpun out of mens brains, pr$ rt natM*^ 
• '' To allow of any man's difcretion (iiys Lord Ck)ke^ 
** that fits in the feat of juftice, would bring forth a mon» 
f* firous confufion.'* \x is, indeed, wonderful that any 
man ihould have fo f^^rviie a difpofition *, for, let his abilittea 
l)e what they wi^, he will always be regarded as a con<c 
tcmptfble perfonage. This fort of prpflig^e magiftrate 
jnay be fure of being ufed by every miniftry, but of being 
deemed by none, feeing no fet of men can depend upo|fi 
bim any longer than they remain in office and power ; his 
only principle of action being an implicit obedience to thQ 
old tutelar Saint at St. James's. He mud be, in truths 

A timVeus foe, and a fufpicious friend. 
Dreading e'en fools* 

hvA ^^ Cowardice in a Judge is but another name fot 
** Corruption.'* 

Since thefe two examples of the Commons declaring tho^ 
law, even ki oppofition to the pra&ice and dedliMs of 
of Chief Jufiices, have been mentioned, I eannot forbear 
noticing two or three circum^anees io their cafes, which 
tally moft furprifmgly with fome of the doi^rine I have 
ndvanced, and with the caufe that gave occafion to it. 
The committee reported feveral cyfea of r^raints put 
wpon Juries by L. C. J. Keeling j among other thing?, 

that 
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tiiat, ** in an incli<5tq[)ent for murder, which the Jury 

** found manflaughter, bccaufc they found no malice pre- 

*' pence, hctoH them 'they muft be ruled by him in mat- 

** ter of law, and forced them to find the bill. Murder j 

** and that the man was executed accordingly, without 

"** reprieve, notwithftanding the addrefs of the Gentlemen 

.*' of the Bench to htm. That he forbid a Habeas Corpus, 

** and a Pluries to be tfTued out ; fo that the party was 

•* oUiged to petition the King." The Houfe thereuprin 

Tefolvcd (i) *' That the proceedings of the faid L. C. J, 

** are imtovatims in the trial of men fo^ their lives and 

^* liberties. And that he has ufcd an arbitrary and ittegtd 

** power, which is of dangerous confequcnce to the lives 

** and liberties of the people of England, and tends to 

** the introducing of an ffrW/r<7rj^ government. (2) That 

** in the place of judicature, the L. C.J. has undervalued 

•* vilified and contemned Af^rgna Charta^ the great pre- 

•* ferver of our lives, freedom, and property." A$ to 

Ja. C. J. Seroggs^ there was a great complaint againflt 

him, for his treatment and dtfcharge of a MiddUfix 

Grand Jury, before they had prefented all their bills, for 

arlntrary proceedings in cafes of liheU and other matters, 

and for iffuing of illegal General Wiarrants for perfons and 

papers. The Law-members in the Houfe urged, that 

** if a Grand Jury be difcharged whilft indicftments are 

** depending, there could be no proceedings of juftice. 

•' Th^ Jury was like wife blamed by the Chief Juftice, 

*• and told, that tbey meddled with matters which concerted 

•• tbem not* In former times, Judges had one rule of 

•* juftice to go by, and another of policy, and if Judges 

** once undertake that^ there is an end of all law. Shall 

•' we have law when they pleafe to let us, and when 

•' they do not pleafe fhall we have none ? It is afluming a 

** Jc^mative power, by which a Judge makes his will a 

** law. Do as you ha^e dme already in this Parliament^ 

** make a vdte lepm them. If you do not deeply refent 

•* tlui, dll yonr laws will fignify nothing to pofterity j 

*' for aU is at ftakc, if men take upon them to proceed fo 

^* arbitrarily^ and ore fo jfervile as to violate laws for felf- 

•* ends. I wilt not define the ofFence, but, I think, 

•* thefe ptoce^ihgs da fubvert the fundamental laws, and 

?* lb I would go to the utmoft feverity of judgment. 

•* The firft violation of Magna Charta^ was fi-om the 

** two 
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two Chief Jufticcs Trifiliatt and Belinap^ and thcfe 
Judges have now taken upon them to fubvert the 
rights and privileges of the fubje6l. Mj opinion is U 
make the que/iion before the Houfe general. In Scotland 
they have what laws their governors pleafe to impoTc 
upon them ; let us take care that our condition be not 
brought to that. I would gladly know what way there 
is to bring a great criminal to punifliment but in Parliar 
ment (and we have little hopes there, by what I have 
feen) if ever you admit Judges to let Juries, or not, 
inquire into offences, as they j^leafe. I think I can re- 
member a precedent, when the Judges took upon theit 
to violate the laws, and fo did violate the King's oath 
and their own, and Vrere hanged for their pain^ ; i d 
I fhall make no great fcruple to do it again. Printing I 
take now to be free. A fubjec5 hath, by law, liberty 
to write, fpeak, or print ; he may be indi£led, if ht 
tranfgrefs, and it is at his peril, if he offends. ShaD 
not a man fpeak, unlefs he be licenfed. The Court of 
King's Bench was at Scrogg's direflion. But, If 
Judges can be found to make new laws by their inter- 
pretation of the old ones ; and if Treafurers can be 
found, &c.'* *' A Committee was appointed to exa- 
mine the proceedings of the Judges in Weftminfter- 
hall, and to report the fame, with their opinions there- 
in, to the Houfe." Upon the report of the Com- 
mittee, " the Houfe refolved, neniine contradicente^t Th^t 
the difcharging of the Grand Jury by the Court qf 
King's Bench, beforethclaftday of the T erm^ and before 
they had finifhed their prefentments, was arbitrary, ai^l 
illegal, deftrucStivc of public jufticc, amanifeft violatipp 
of the oatlis of the Judges of that County and a means 
to fubvert the fundamental laws of this kingdom : That 
it is the opinion of this Houfe, that the Rule made bj^ 
the Court of King's Bench againft printing of a^ book? 
culled. The ^eeJtly Pacquet of Advice , from Rotne^M 
Illegal and arbitrar)^ thereby ufurping to themfclv^ 
legiflative power: That the Court of King's Bench, 
in the impofition of fines on offenders, of late years, 
have a«5led arbitrarily, illegal and partially : That thie 
refufing fufflcient bail in thefe cafes, wherein, tlje 
perfons committed were bailable by law, was illegal, 

and a high breach of the liberties of the fubjeS j a^d 

" That 
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<< liiat the warrants * ifltied by the ICing^s Bench are 
^' arbitrary and illegal. And it was ordered. That the 
^^ iaid report, and the feveral refolutions of the Houfe 
<^ thereupon, be printed ; and that Mr. Speaker take caixt 
•* in the printing thereof apart from this day's other votes." 
Thus did the Commons behave in the Xrafe of two Chief 
Jufiices of the Kin^s Bench^ and their condud is fo dedGve 
upon the point we now are, that no words can add to the 
forK of it. But there was another thing, which was done 
in the fame feffion, . that I cannot iielp relating* The 
Voifer Secretary of State, by dire^km of Sir Lionel Jen- 
kins, Secretary of State, who had received a verbal order » 
f$^mi tbe Qerk of the Council for the purpofe, writes a 
lettir to a gentleman at Dover, deniing htm to wait upon 
Ae Mayor, and ikeSt him to fefte a Man, if he fhould' 
land there, together with his companions, and detain 
them until further dire£lion$ ; and m this letter there is in* 
dofed a particular defcripdon of the Man, and his name 
faid to be Norris or Morris. The ipformation upon which 
this letter or order proceeded, was not upon oath. How- 
ever, when Norris landed, he is taken and carried before 
the Mayor, who thought it reafonable to commit him to 
the cbmmon prifon, amd to ieixe his papers^ When that" 
was done and known, there were two orders of Council 

y " Aagl. fl*, 'Whereas there are divers ilL-dirpoi^ peribns> who do daily 
print ^od pxiblifii many feditious and treaibnaUe books and pamplets, endea- 
TOoring therebv to difpofe the minds of his Ma]efty*s fubjei&s to iedition an4 
rebellion : And alfo infamous libels, refte£bing upon particular pedbns^ ta 
^ great fcandal of his Majefty^s government. For fupprefling whereof, hia 
Jtfajefty ha^ lately iffued his royal proclamation i Ana for the more fpeedy 
fuppreffing the faid feditious books, libels and ptmohlets, aiid to the end 
that the Authors and Publiihers theiM mav be bvougnt to their puni^mient s 

** Thefts are to will and require you, and ia his Majefty^sname, to duurge' 
W command you, andcvery of ytoo, upon fight hereof, to be aiding and i^- 
4^g to Rob^ Stephens, M£0b)ger of the Prefs, in the feiting op all fuck 
)K»oks-and pamphlets as aforefaid, as he ihall be informed of, in any Book* 
fellers or Printers ihMS or warehoufes, or elfewhere whatfoever, to the end 
fihry may be difpofed as to Law ihall Appertain. Alfo, if you ihall be in- 
formed of the Authors* Printers,, or Publiihers of fuch books or pamplets^ 
as are above mentioned, you are to apprehend them, and jiave them before 
one of his Majeity's Juftices of the>Pi^oe, to be proceeded agahii^ accordmg 
to law. Dated this agth of November, 1670. 

To Robert Stephens^ Mefltoger of the Preis \ and to all Mayors, Sheriffs, 
ISailiiTs, ConllablfSi aod aU ^oUier Oncers aod Miniiters whom thefe may 
fojiceni* " 

W. Scroggi, 

L tt 
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tathe.Maydr to ft^ aii«l deliver him to a Mefleuger, wIk> 
r isfcnttiown on purpofe to hring him before the Council^' 

\ in Cttftpdy ; and the papqp atre ordered to be lodged in the^ 

council chcft. Nprris, after being exajnined* was dif- 
nfiffedj and it was declwcd there wa§ no* fartheir caufe of 
ddtaihing him ; and the verbal order firft mentioned was 
i^cver entered in the minute-book of the Council. Upon 
this cafci a complaint k made to the Houfe of Commpnsjt 
who immediately a|)ppint a Committee to inquire into and 
report the matter to the HiOufe, >yhich is dpne a<5cordingly» 
Tbe Membdrs ientcr warmly in ro the grievance, and foipe^ 
; df theni fay^ ** l/would know how the, Privy-Council. 

^S came to have a diefcrjptibn of this man. It may be, 
*^ the French Ambaffador,ha« h^ fome influence in 
*! Councils. I do not know what flp^ping a rnan on th?^^ 
*f way or road is, to be immediately fent up to the Coi;n- 
*i cil by a Mayot or Officer^ upon verbal order.. lki}ow. 
*? nothing of a verbal oifder of Council ! h cafes ofn^ef^ . 
*V fifyi^ commit iMeg^l OiSUvni — thcfe are ftrange afercjona. 
*5 for what have been done^ p^what may be dope- The^ 
*^ Thing is all of a piece, for fpme great pcrCons are qon^ » 
^f ccfiied in it. Let Gentlemen make it their own cafe* 
^ rfee hot who is to blame, but he that figns the war-:, 
*f rant; nothing appears tp you e)fe, tberefpr^ pMt \ 
^ brand upon it. A parcel of men there is, who abufe 
*' the King, and ftill you muft be tender of tbem, and 
" thefe men muft ftill be about the King." Thereupon^ 
l^ir Lionel Jenkins very honoUVahly took on himfclf the. 
■; letter written by his Under Secretary, and faid, irt excufe 

of himfelf, that he was but minifterial in the affair, owned 
he had the ihfoxniation fiom a man who had it from ano- 
ther, arid that he related M to the Council as he thouo-ht it 
his duty ; that he had thereupon a verbal order to feize the 
perfon inforrned of,/^ndj^ in confequencc of that, gave di- 
reckon to his Under Secretary to write the letter beforer 
mentioned* and if any thing had been done unjuftjfiable^ 
that he himfelf muft anfwer it; that he thought it was. 
treafpn for a Romifh Prieft t^ be upon E/)gli()i gro\ind^. 
and felony in Norris to receive him ; and that, in his poft, 
be could do no othcf than obey his fupcfidrs; and that he; 
humbly took leave to aver, that a verbal order in a Com: 
mittee erf" Council, is what is not entered into the minute^ 
of the Qouncil. The Hoi^fe de/ijced Sir Lionel to witli- 

draW;^ 
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^raw^ Which he kccordingly did, and theh thejr refblved^ 
^* That the late imprifoDment of Peter NorriS) at Dover^ 
*' was illegal ; and that the proccedhig of Sir Lionel Jen- 
*^ kins, Knight, one of the principal Secretaries of State^ 
*' by defcribing the perfon of the (aid Nbrris, and direA- 
^' ing (iich his imprifonment, was illegal and arbitrary. ;?' 
and they made an order for printing the cafe of Peter Non- 
1*!$ at krgb, which was likewife done. Now,, here the 
Commons, without any communidation with the Lordd^ 
refolved a point of law, altho* Norris might have brought 
'4tn a^ion of faife imprifonment, had the opinion of a 
court of law, and recovered damages for a fatisfa<Slon 6f 
his injury ; and he was no member of their houfe. This 
refolution too, was not made as a foundation for any future 
bill, nor for articles of impeachment, but merely to damti 
an illegal and grievous warrant. \ 

Such hath been the conduct and interpodtion of the 
Con^mons under the houfe of Stuart, both father, and 
fon, with refpeS to the law of this kingdom, when in- 
vaded by great officers of ftate ; and yet thefe were 
Princes who claimed a right of governing the kingdom, 
J)araniount the Ikwsy jure aivino; whereas it is the honour 
of his prefcnt Majefty's family xo derive their fble title 
from the choice of the people, from an Englijh a<3 of 
parliament. There is not, therefore, the leaft divinity 
that can now be poflibly imparted from the throne to any 
of the prefent miniftry ; they are mere men and creatures 
of civil polity, and their anions may be judged by the 
comnfion law of the land, without either blalphemy, or 
anyextraordinary or occafional flatute for the purpofe. 

This being fo, i am amazed that the Attorney fliodd 
think a bill neceflary ; becaufe, if there be no law now 
exifting, that authorizes General Warrants in any,.ciafe 
whatever, it really feems to be ridiculous to bring in a bill 
" to regulate what does not exift ;*' an argument, I find, 
which he afFedts not to comprehend, merely.becaufe heas 
unable to anfwer it. " The Evil" is the praftice or 
ufage which has grown of late, within the lime of our 
fathers, in a clandcftine ofiioe, contrary to th^ funda- 
mental law of tife land 5 and when this praftice has been 
dete<5ted, the parliament need only damh it, and leave the 
law as it was, without ** tlie alteration even of an lotain 
^ matter or form." The Attorney, by an a£l of par- 

L 2 liament. 
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Irameht, ifrould, I perceive^ ^in make law of OSs roodefft 

<ufage, under a pretence of bettering thereby the old com- 

^mon law ; but^ I fancy, he will find moft people 6f 

opinion agaiinfl him, and as much afraid of his coarfe band 

ab of his fuperiors refinements, and, therefore, beg to 

'have the law remain as i% is. No ad could poffibly snfwer 

the end of a refolution, unlets it were, perhj^, a (hoit 

declaratory ftatute of three lines, reciting that, *• Whereas 

/' a novel practice, hdA of late years gained footing hi 

" feveral miniftcrial offices, whereby General Warrants 

** for the apprehenfion of perfons under a general dcfcrip- 

^^ tion, without naming any in certain, had been UTued 

^' from fuch oiCces contcary to M^gna Cbarta fo re- 

*' peatedly confirmed, and to the immemorial and efta- 

** blifbed rights of every Freeman, and to the known 

** laws of the realm y Tnerefore, by the dire<Siori and 

** confent of King, Lords and Commons, be it dc- 

' *' clared, That fuch praflice is in all cafes illegal^ re- 

*' pugnant to the fundamental principles of the <x>nfB' 

*' tution, dangerous to the liberties of the fubjed, and 

** abfolutely unwarrantable/* 

Old Sir Edward Coke faid, with fome humour, in 
Charles the Firft's reign, at the head of the Commons in 

their conference with the Lords *' For a Freeman to 

** be tenant at will of his liberty ! I will never agree to 
** it : it is a t^urcnot to be found in all LittletanJ" ** It 
*' is (as he fays, in one of his treatifcs) a great deal better 
^^ for the i^ate, that a particular offender (hould go unpu-* 
, *' nifhcd, on the one hand, or that a private perfon, or 

** public minifter^ fhould be damnified on the other by 
' ** the rigour of the law, than that a general rule of law 
fhould be broken to the general trouble and prejudice 
of niany." Therefore, I beg leave to enter my pro- 
teft againft any bfll to regulate what I hope will ne\'cr 
cxifl. The ancient Britons in a body, told Auguftine 
YixtaiAfy fe non ppjfi ahfq\fuorum confenfu ^ Ucentia pri/M 
abdicate tmribUs . And, as to bis prefent Majefly, one 
may fay, in the words of the famous Serjeant Glanville, 
(fince I am in the humour of quoting) ** There is no feir 
*^ of trufling him with any thing, but ill counfel againft 
•' the fubjed ;" for, when once he is truly informed 
what his people's prifci mores or Conunon law is, he will 

never 
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rticver toutitefianc); ^ny ofEcer in abdicatkig tbem iAfy', 
tonfenfu it lictntia fuorui^. 
1 can aflure the Attorney, that I have, according to 

.his diredions, ** fcrioufly attended to his aifgume^ts.'* 
However^ I very much doubt^ whether the Miniftry wifl 

• pardon htm for obtruding his private reafons as thofe wjiich 

, weighed with them, to put off the determinarion of the 
queftion. Indeed, if any of the arguments he has adduced 
on this head, were really of weight with them, I fhould 

.think it muft be that which he grounds on the imprac^ 
XKs\A\itY'oi f leading with.effe^ fuch a rcfolution , in any 

.of the courts of judicature ; for I fincerely efteem this to 
be by ht the rnoft fatisf^Sory of ail. I know, my Lord 

. Cpke does fay very emphaticaOy , that the fcience of beau 

^pleader is the very heart'ftring of the law* It would 

.therefore, Iconfefs, be a lamentable thing to have the 
Crowli-pleaders ^^ divided and c(mfounded*\ in this their 
nice and artificial department of the law. Cpniidering 
the prefent knotty difficulties attending tbefe gentlemen^ 
to throw any additional rub or (lumbling block in their 
way, would be unpardonable in any good^humoureid admi- 
niftraticm. I do not, however, pretend to form a deter* 

, mtnate judgment of the minifiry's reafqns for avoiding a 
refblution, as I have not vanity enough to fuppofe I c^ 

» fathom them. Perhaps^ they might be fomewhat prefled 
in time, having other weighty a^irs in hand, that the 
vulgar know nothing of^ jand therefore would not come 
to any decifion of the points feeing they could iiot give it 
the parade of a folemn difcuffion upon the report of a 

. committee ; or, they might oppofe the refolutton, be- 
caufe it was moved by the oppoation, refolving withall to 
refume it tbemielves the very next feffion, which laft, 

. indeed, lam very ^t to think may ht the cafe ; or, per* 
adventure, there mi^t be other Jefs oit^nfible aqd more 
predominant, reafons for their baying fo notoriouiQy ex* 
erted the utmoft of theif ftrcngth, merely to avoid the 
coming to^ any refolutio^ at all. They faid nothing in- 
confident with any condu<S: ; and, as many of their bed 
friends voted a^nft them, it cannot be fuppofed they 

, would run fo much rifk, without fome very extraordinary 
reafons for fo doing. It would not, however, be dif- 

. agreeable to the public, to know from the pen of a mini- 
ftfir, efpeciallyj^ from one of them that decliiies no labour, 

and 
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mi has been a praftifing lawyer himfdf, what really weffe 
the arguments that fwayed him to be for an abfolute ad- 
journment of this queftion ; when fo many peojrte Were 
of opinion it would have been more for his intereft to 
have taken the popular fide, and agreed to the rcfolution^ 
if not as firft moved, at leaft, as finally amended, nar* 
rowed and particularized by his learned co^adjutors. Such 
information would be much more acceptable than the littte 
fcraps of politics and intelligence, which one now and 
then finds in the Daily Gazetteer^ and which the cbmmoti 
reader, upon the very firft view, attributfcs to Jemmy 
Twitchcr, (or his fecond. Dr. Shebbeare^) who, I pre- 
fume, is not of the ^oufe of Con^mons, wi is perhaps 
fome man that is too much unacquainted with law, and 
of too little gravity to be equal to fuch a performance^ 
and therefore, contents himfelf with doing bufinefs m 
another way, and only now and then writes ofF a fquib^ 
upM his ineey for one of the daily papers, as any matter 
happens to ftrike him, at home^ in the coffee-lwufe, or 
at the tavern ; in company with his wife and fafilily>)' his 
miftrefs and girls of the town, with minifters 0" ftate, 
gentlemen of fun, bawdry and blafphcmy, or flnge» df 
catches. Altho', I know it is the opinion of fome people^ 
that any thing will do for the public (poor John Trot.) ' 
The Attorney fecrtis to think, he has -fo fufficiently 
defended the Majority, that he may fwa^er a little, and 
therefore aflcs. Is this all that you have to compliin of ? 
I really thought you could have made out a more ihovirtg 
tale ? What is <?apable of moving him, I know not ; but 
I can aflure him, that people in general, think the plain 
ftory fo bad, it is not well* capable of being exceeded t 
and, all he has convinced me of, is, that there is nothing 
fo bad, but fome man or other, for the prefent penny^ 
may be found hardy enough to undertake either the execu- 
tion or the defence of. When I hear a man call an z^xxiX 
arreft of a member of parliament, on the mere charge of 
a libel ex officio ^ and the feizure of his papers, '' a phan- 
*' torn of imagination 5" and remember to have heard 
the fame man declare at his outfet upon this queftion to*a 
very great aflerobly, " that he had long been a member 6f 
•^ it, but had rarely attended, becaufe he did not think. 
** it w^A his while before, having more valuable bufinefs 
'* elfewherci'* and recoiled fcarcely ever to have feen 

him 



him in that-aflembly, or at leaft to take any part in it, ex- . 
cept when the confirnoation of " another pillar of the 
*'. conftitution, the Habeas Corpus law," was in agitation, , 
by virtue of a bill too (the mode that he now feems fond . 
of) and that he then gave an earneft of his patriotifm by 
being the champioi^ of the oppofition to it, infomuch, 
that t\e rouzed the indignation of the Great Man of the 
age (then a minifter) who could not forbear ftarting up and 
reading to him, upon the fpot, the refolutions of the ever-, 
memorable parliament of Charles the Firft, on behalf of 
the rights and liberties of Engliftmen, being therein fup- 
po^fced with great eloquence and ftrength of argument by, 
tl^e then Attorney General, another great lawyer, and a, 
particular friend of this laft gentleman's, having indeed 
been the occafion of the bill : when all this, I fay^ prefents 
itfelf to my mind, 1 want nothing more for forming % 
decifive opinion of the Attorney as a public man. By, 
callingJiim the Champion, I do not mean to forget, that 
a. certain candjd lawyer united his beft endeavours to ' 
ftran^ tjii§ Habeas Corpus bill j but then, he did it in fo 
(Jclicatc, and qualified a, manner, that furely he cannot ex- 
pefl to have his pafs for a firft-ratepart upon the ogcafion ;, 
no o^ore than on another, when he gave up (from com- 
plarfance, I'prefume) an opinion that he had drawn and . 
figned relative to aprofecution, and fubmitted to concur 
in that of an over-bearing coUegue, who, tho' a fubordi- 
nate co-adjutor in rank, by the boldnefs of bis temper^ 
took the lead in the matter. 

I cannot help here remarking, that ticklifh times or 
political ftruggles, always bring to light the real abilites of 
men, and let one fee whether a man owes his reputation 
and rank to family, learning, and an attention to pleafe, 
or to real great parts, a found judgment, and true noble 
fpirtt. People of the latter clafs, become for ever more 
confiderable by oppofition 5 whereas the former by degrees 
fink to common men in it, and (hould therefore never 
^uit for onp moment a court, or, if by connexion and 
^hancethey are obliged fo to do, fliould return to it again 
^ faft as they can. 

Being one of thofe men, who thlnJ? that '^ The heart- 
*' blood of the^ common wealth receives life from the pri- 
'^' vilege of the Houfe of Commons," that is, in all mat- 
^f« Wh^re a difpute is like})' to Ue between the crown 

aad 
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and the people, I cannot help noticing any the Icaft inci- 
dent, that feems to me to break in upon it at all, and en* 
dcavouring from the conduct of men, even in fuch little [ 
matters, to find out a clue that may unravel their difpo- ' 
fition in concerns of much greater moment, not judging 
of politicians in the Jeaft, from the profcfEons they make. 
But ftx)m their adlions, as the genuine expofitor of their 
foul. 1 have likewife remarked, that univerfal civility and 
a fmiling countenacc, do not neceffarily imply friendihip 
and fincerity, or candid difcourfe a real difintcreftednefs, 
.^bid no Do(9or,.howeve;r learned in civil life or the 
niofals of EpicuruB, fhall negotiate me fnto another <ip&»l- 
on. But, by privilege of parliament, . I do not mean thar 
Ihameful exemption from private arrefts, which feems tQ 
me to operate i^inft liberty inrirely, aijd to render a HoufeJ 
<rf Commons no other than an afylunr for needy debtors j 
wfK>, you may b^ Aire, when once they are elefted, like 
a&l other people in worldly diftref^, both will and muft do* 
any thing for ready pay ; and, altbo' one of this defcrip- 
tron may be aihamed to lobk mankind in general in the 
face, yet upon any cal! 6f a pufljed minifter, he wiB 
contrive tolkuTk down to the Lobby,* and be fure fo to 
difpofe of himfelf, as to be able to come forth, whenever 
the divifion takes place, and then^ perhaps, difeppcar till 
a fccond call of confequence fball render his appearance of. 
fome worth again. I fpeak alone in fupport of privilege 
againft the power of the croWn. Now, I remember be-- 
ing in con%pany not long agd with fome lawyers, wha 
were talking over fome l^tc events relative to Mr. Wilkes, 
and one of them was faying that there yi^as no doubt about 
the proceeding in this refp6£t, occafioned by Mr. Wilkes's 
having a dedgn to lay hold of the firtt moment for ftir- 
ring a <;omplainc of a breach of privilege m his own per- 
fon, and the Chancellor of the Exchequer's having like^ 
wife a '- - ^— 

Houfe 
ately faid,^ 

*' -fancy I don*t hear Well ; the efxiftence of the freedom 
*' of a Hoi^fe of CommoMS depends upon privilege: a 
** mefTage from th^ King of a breach of P^tvilege^'^ 
'** Strange words ! j(t cannot he fo ; it may be of fome-; 
** what relating to Privilege.'* A Gentleman in thecoma 
pany thereupon bethought himfelf of faying ic was ufual. 
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in order to gi« a certain commeRcemient Jo a fcffi*i, ro 

rtad a bi!i J afid thrft for this' ] c^r 

pkrcd one accotdlnglv. Tliis ga 
lawyer immetKaJde to ihrovi inj 
neceffiry", as" ■all' ails of parliai 
dajf mtinfed therein, were in fon 
tin Se'ffion, antftfcit my Lord C( 
TpcA of us alt fbr this conciliati 
at that time, made us acqiiiefce 
ever, I then 'thought it a very J 
up'on inquiry, find (here is no fo 
foppofe the tattdi'd gentleman ri 
wfrWrfitffafd-TtJ, and\tiat hedid 
fft'e com^ny like oiir^, merely ' 
tng them renoi^bt to his adVantac 
B\ir,. if he did, as it was a mixed 
ni'ctfery, J hSvc a right to tell 
yitl'mffi, Wiift all' my heart, t 

M thi^dWh iWiy, nisi- the courtliriers of^his dirpoTition long 
li^ ^'i1l1(:^i:'d. 'As ta tht thing itTel^ li niuft fttike ahy'iilain 
nfiW dial' the ^eglriniflg of a fciBon' becomes as certaia 
arid notbtlouS fforh tKe King's coming to theHoufe, feiid- 
ii^ fbr his Cotfittioti^, and his fpeech, wliich all appear in 
the'printtd proceedings of the Commons, with the '(Jay ! 
pfcfixed in latin, as it is poflible. This is fomething real ; ' 
wliercas thfc bill prepared by the cterk Is nothing, for it is 
never pafled into an ad, nor heard of afterwards j and it 
is'o'Aly made ufc of as a mere type or fymbol, to keep a- 
liFS'thc right which the Commons claim of going upon 
trfeir own biifin^fi before they go upon that which is point- 
eJ'cSut toUieiri by theKing inhis fpeech, having in faft 
gerterally none of their'owh that is ready time enough lor 
thepurpofc. Now, nothing in the world could havebeen 
affrongcr pfoof of thecxercife of thi* right, than the giv- 
irig,a preferencc'to the complaint of their own member to 
a rnefTage from the Crown ; whereas, nothing could 
feeitiingly invalidate this right more than the procccdinz 
upon the royal matter before that of their member, and 
elj>eciaily, if there (houM be not only a doubt, but a cer- 
taintyT that his was firft moved. Upon the principle that 
privilege i< to. take place of every thing die, nothing isof 
fo' mucli' confequcnce to the com'munityj as the rdief of 
i^'riprefchtativrt, fiom-an uhjuft violence rt^cy cannot 
• ' M do 
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do .their duty^as a . parliament without it ; for 'the p^ia* 
meat cannot be free, ever/ county, city and borough 
cannot. have its deputy prefent without it; and for this 
reafon one would imagine this (bould be their firft bufi<^ 
n^, which being printed and appearing in the votes^ 
would render the commencement of the feflion as remark- 
tbt^ and certain, as the reading of any bill whatever. With 
refpe^l to my Lord Coke, I have a notion he fays only, 
that '^ when a parliament is called and does not fit, and is 
•^ diflblved without any adl of parliament paffed or judg- 
^f ment given, it is no feifion of parliament, but a con- 
'• vention */' wherein is not one word touching the ne- 
cdfity, of reading a bill to give a certain commencement 
to a feflipn, and, indeed, I think he could never fay (b 
filTyi thing; for I do not fee how That marks a com- 
menceknent more than any motion made or refolution 
t(Me to ; and if the paiiage above quoted be what is 
meant, it is of a cafe wnich does not at all anply to ,thc 
prefent queftion, becaufe it fuppofes a cafe where no suSt 
at all is pafled or judgment given ; and no man on this 
fide of St. George's chann^^ thmks of inquiring after the 
conlmencement of an a6l that never exif^dy as a matter 
ncceflary for the courts of juftice to kiiow. Moreover, 
the title of all a£b printed, exprefles the time Of the com- 
mencement of the feiEon when they paffed. But, I have 
frequently remarked, that where a'defire of pleafiiog others, 
operates more ftrongly than the defire of doing what is 
right, men even of decency and circumfpe^'on will flip 
into ftrange abfurdities now and then. They will betray 
<- the true bottom of their conduA, when they lead intend 
it^ No training or education will enable a little mind in- 
tirely to hide its littlenefs from the eye of in attentive ob- 
ieH'er. /. 

*In fhpit^ a man may advance fuch a poHtion, by way 
bfcorripltment, altho' it tcfomewhat at the expence of 
hrjs'uhdejiianding or his fincerity^ and it would not bci 
Wt)rt^any ferious attention, w^re it not a little charac- 
tcriftic, not only of the perfon, but of the times, when 
fuch things can pafs for reafons. Too much refpeft cah- 
liot be fheUrn to the Crown by anv man as ao individual ; 
but, it ill fuits with the duty ot reprefentatives of the 
people to be fwayed, by any motives of perfpnal reiped, 
toj)art with a jot of (heir own independency and dignity in 
, ' ' Iheif 
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thiir corporate capacity. In truth, I Aippofe, no infbnc^- 
of the kind ever happened in our Houfe or Commoiii, or 
ever wilt. I do not, however, mean to Ci 
wtio advance fuch doflrincs may jiot be of 
Court i but, being formed in a prerogative 
can never be brought to aA fairly by the p 
ground be ever fo good ; for they cannot 
hearts to fpeak what may be capable of the 1 
tation to their di fad vantage, and every now and then wilt 
drop fuch expreilions of candor and moderation, and fo 
qu^ify what they fay, for the fake of being civiiiy report- 
ed-cl&whcre, thai they enervate all oppofition, and by, 
thoir fnppiensfs frequently lofe fooie^sac-pomt «f liberty, 
that might otherwifebe obtained for the public. Being an 
old Tellow, and recalling to mind the other guife fpirits 
that llruggled firfl for an cxclulion bill, and when that 
proved impracticable, flillwenton, and, at laft, brought 
about the glorious revolution ; I fancy I hear old Britannia 
call out to thefe tame, temporizing fpirits^ thefc fcholari 
of mere worldly caution and oeconomy, thefe Htnoverian 
tories : You do me more harm than good upon every real 
trial i your parts are not extraordinary, nor your learning 
ftngular ; your fpeech is long, but nrither forcible or per- 
liiaTive, and you have not a grain of true patriotic refolu- 
tion : " Law in fuch mouths is, in fa£l, like a fword in 
** the hand of a lady, the fword may be there, but, 
** when it comes to cut, it is perfeSly aukward and ufe- 
** lefsj" depart in peace, leave me to myfelf, and, re- 
turn from whence you came ; Inever afked your aiEibnce, 
and had been belter without it, * 

Nm tali auxiiio, nee diftnfmr'thut tftit 
Tempus tgtt. 

A man may in truth, write moderately and meritort- 
ouHy^ in behalf of the governmait, enforcing new laws of 
forfeiture on the fubjeA, who never will, no more than 
any of his name, fummon up fpirit enough to fpeak plain- 
ly and boldly, at the hazard of his intereil, lee liberty in 
general be ever fo much concerned, or his own fortune be 
ever fo great, and his expe£iancie« ever fb vaA. 

There is of late fuch a huk of what are called public 

men, that 1 am perfuaded there arrmany gentlemen who- 

would deem Locke en govemmenc % libel, were it now 

M % gubliOiML 



publlfl^ed for J^hc fir^ time, ' ioltcad of being r^rmt«^,^ 
THeTory ^bflrihes Teem to bie eftabli(hing themfclves ey^ry- 
day \ mi Toties /pfin^ up every hour, like toadftools m^ 
* the? roojt of an. old pak, that is fprinkled by accident with 
a little water. I remember to have heard a Scotch Lord, 
who piques himfelf too upoh law, and who had a brother 
that was high in the profelEon, declare, before a great af-^ 
ftmbly, that His M^efty held hk* crown as free as any 
o^ his anceftors 5 for every body knew that the laws pafled 
at the revolatibni Verc the 'a6ts of heat and violence, 
ahd party, and to b^ regarded accordingly. Whereas, if 
thefe ads were oftce (^t afide, and thole pafled in confer 
quencepf them. His Majefty wpujd have po, title a^ all fa 
thethrone^hat Ijie rioiiy mls^ fo much for the benefit of us, 
all.' I really fliall nbt wonder in a little time, to hear^ 
hereditary right talfced of again, and then it is but on^^ 
ffcp more to ^e olcl doftrine of fui divimm, and paffive . 
obedience^ Now, J chufq to have his Majefty^s tbron^^ 
remain fi?^ed upon its bhiy fdlid or. durable foundation, an 
aft of parliament.' 'Idefireto fteer through the ^mperat^ 
and eafy channel of a l(^al*conftitution^ apd ajimitecl. 
monarchy ; wiifiout being tfemolifhej' oh qxiQ fide Uyar- \ 
bftrary' prefbgatrve. Or per^tually agjtated on the othei;: 
bythe"'t\jmul.t and fa<S:ion ' of a bopular an^ republican 
ifete. I am j^aloiislconfefs, of all innovations, arivJ.hp^r- , 
tily wifh'tKe prefcnt cdp{Vitu|ion.may,la^^; without going, i 
fofar as-a late gre^tfin'ipcier, Ivbo is irepoi^fed in his very Ul^ , 
moments' to nave faid, ^' for, Gdd's/fak|j, let my "for\^ 
*' have a tutor \j,'h6 is a gehtlefnan and^a^ fcholaj?, aii^,, 
*'» above all things a true Whi^ ; This poor, country, I am. 
*' afraid, will be over-run With T6ries, Scdtfmen an<J 
*• Jacobites." Now, al|ho' X'aip pcrfuad^dthatrgcq tie- 
men of the laft defcription, fhould they ch^ng^,th<^.ido!,^ 
yet will neyer quit idolatry itfelf, but transfer their pro- 
ftrate wbrfhip, and i raplicit adoration , to^ the golden im^gc 
they adopt ; yet I fear them not, in this kingdom j at leaftj * 
under the prefent Sovereign, who is by all men moftjuftly ^ 
eiieemed for the exGellen(^ both of his public and private ; 
character in war and -peace. 

Of this, however, 1 think every Englishman may be 
afllired, that the two real -pillars of our conflitution are-* 
Parliamer^ts and Juries, and that, in order to be. what 
they Qughtto hp, the fermcr-muft be indepenclentof the ' 
■ '' ' '»H , " < Crown,; ' 



CfQWa^ and the' Utter of the|u4g^ 1^ the privilcgqi. 
hfi what thi^yl will that are re<ittipte for this. 

With r^fp5?Sk to.nmcp, I have as hat! an ppinionofmany 
that are out as any Iwdy om have of tfe motly ailora ^ 
that are^in ; but whenever the Crown-patentee» pr MaAef 
of the Theatre Ihall fubftitnte other performers^ I hope 
fome dlfiritefefted men will lay hold of the oceafioa for. 
n()aking fome refolutloiis, and perhaps fome laws that will 
be a fecurity upon record for men mueh youngs than my-- 
fdf, and for all our pofterity^ I have thrown out my 
loofe' tbou^ts from a true conftitutional regard for his 
Majefly, whofe crown c^n never fit eafy when his pe9pje . 
arc difcontented, ; and if, wher^ all men allpw. the gfie-r,. 
Vance, no ren)edy is applied. lam really afraid that the 
time maj- come, which ar great orator once painted, when . 
his Majefty will not be able to ileep at St. jan^es's for the 
cries of his injured pe^ople. I proteft that my neighbouijs 
every npw and then come about me, knowing I was once . 
of tbe lawjj to afk what next will bs doqe ? Is it true» . 
Sir, t^t fuch a. thing has happened, and that they intend 
tp dp. (5 aiiid fo ? What is pra<^fcd againft Wilkes (a fad 
d^NwehiKl^dpg thatuipd hi^wife ill 'tis true) may be prafli- , 
fed; agMfiff, ^s ? Prayi Sir> what, a I vantage is there, that. 
art» treaqfaery or power could either invent, jjurchaie or . 
con^maiKl^ wMch has not been ftrainedito the utmofl, in ; 
order, siajt f6ems» to corapa&indecinon only, and that in a ^ 
very i^lain.m^tjtcri^ of univerfal confcquence ? We none of 
^JIQlfiF Ifijpw any mpre of the few aboi^t libels, warrants . 
anifl.cGipT^mJt^^iiit^y than we '4fd before y one man fays one ^ 
th^i^ a^d another nian (ays another ; and as to the letters 
in ^ Ga^tteer^ pro and <:v», we can neither make hef d 
or tajl.qf tfiep(i, ;, there is fp much fajd on both fides, and . 
fq.sniahy^ltin^ions made, that we are never the wifer for-, 
w)vftw«:read J if we could fee but a (hort refolutioi^ , 
in ifie'jjriiited vo'tes of Parliament, we fhould all of us 
kw>w what to think upon the fub^e£): ; but great men are 
taken v,p with their party difputes, and never confider M^ 
common tradefmen and inferior gentry at all- To which 
I can only fay, that they muft not fo fopn Idfe. their pati- 
ence, every thing I make no doubt will be properly fettled . 
hy and^lwe^^ (even the High Stewardfliip of Cambridge.) 
Jhavc^heajrd'that.the Attorney General mould iay^ he was 

inilpj^'^ of buying a foleiim^dfternJaiiadQjat n9t lP9S fifft> 

upon 
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tipon tbefe vefy poin^ in fome of the greit courts of hw^ 
perln^ from Lord Mansfield ^ ' and ihk^ I thought it was 
very probable the Parliament would refiime the confidera* 
tten of the fame matter, and come to fome fatisfeflory rc- 
folution thereupon ; that the Miniftry oppofed iuch a re- 
folution the laft feffion, becaufe, perhaps, they might ba 
glad to have a little mor^ time to undemand the matter ; 
they might not, perchance, be men of very ready parts or 
quick genius, and they were too honcfi to decide anjr 
thing before thev underftood it i and that their having votc^ 
for the putting it off merely for four months, had the ap- 
pearance of the iftnK>ft moderation I .:they hiu), beftdes^ 
many weighty jrfRrin In hanrf, flted Tttight poffiWy the a 
little prolix in their nature; but I was fure they meant 
v^ell, and had great reafon to believe' that they thought as the 
teft of the world did ; in (hort, that there was no room yet 
for people murmuring, it was not quite two years ago 
fuice the principal affair had happened, which was nothing 
at all in matters of law. 

The Attorney, indeed, gives another turn to the rnatter^ 
but I had not read his pamphlet when I made this anfwer 
to my neighbours. He fays, that he really doe^not think 
the matter of much confequence ; he allows the people, ill 
general, were very uneafy and alarmed ; but then ht de- 
clares, that, till he had informed himfelf better, he ** cx- 
** pefted to bear a regular fyftcm laid open, by (i^hich ah 
** arbitrary adminiAration had endeavoured to overthrow 
** the bulwark of our liberties, that the privileges tf 'Pap' 
*' liament had been daringly violated j that fome irmova' 
** tions had been attempted to annihilate Magna Charta^ 
** the Habeas Corpus^ or fome other pillat of the confti- 
^^ tution ; in fiiort, that fome man had been oj^refled by 
•' arbitrary violence, tyranny, and perfetutioa.** (His 
exprefiion indeed is, innocent man, but i have left out 
that word as perfc69y unneceflary, becaufe a guilty inan ill 
this country is not to be knocked on theliead, or tumMed 
rnto the river in a fade, becaufe he be proved guilty by due 
courfe of law, and then he fs only to be executed as the 
judgment of the law fhali dircS ; for, the putting of any 
one to death, without the intervention or fan£lion of law, 
will be, at any time, and in any man who does it, tjranny^ 
arbitrary violence^ and murder.) Now, I need fay nothing 
more to the Attorney upon the cafe of the man he pcrnits 
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lOf than 1 have done already, but, as to the other parti 
of law yiAdch he mentions^ I will very frankly avow to 
Jnm^ that I think them very capital rights of an En^li(h* 
man ; and he may fee that I have treated them as fuch, 
and confidered them as very materially interefted, even 
in the cafe of the very man we have beenconverilng about. 
However, to oblige him, I wil} tell him (bme few of my 
dKHJgh^ upon thefe and fbme other legal points for him ta 
think of by himfeif, or, if he pleafes, to talk over with 
bis^ /uperior i altho' I fhall only touch them (lightly in 
pafling, and not hunch out into all that the futjea^ or the 
times jAiggeft to my mind* 

. I haves ever rfgarded the Habea9^Corpt»s^ hotfa^ Com^ 
QiOli law and under the a^ of Charles the Second, as the 
great remedial writs for the delivery of a freeman from, 
l^ijuft iipprifonment, either by private violences or public 
granny, ^d even from jufl imprifooment in every 
bailable cafe. For which reafon I hope never to fee fuch 
a writ trifled with ; and that if any lawyer (hould advife 
any officer of ftate to make a fallacious and inadequate 
re^tm, b^^ ikying the prifoner was not in his cufiod)^ when 
in .truth he had b^en feized by his order, and jn his hands, 
and was but juil gone from thence, by his having fenc 
him to ^/0/ir confinement, where no perfon could after^ 
wa>^ poffibly get at him» in order to ground an applica*: 
tion.for a fecond Habeas Corpus ; I fhould hope to fee 
the veng^nceof parliament, fo foon as the fa£l was known, 
lay hold of ,fuch lawyer, and by its order commit his 
bcdy to the fame fort of durance, ^ then come to a re- 
.icdtitioiji, that fuch return was a deliberate mockery of 
Juftice, and a moft audacious perverflon of the great law 
Qf Habeas Corpus, ^xiA make the fame the ground work 
fiar^ new declaratory and explanatory a£t, compelling the 
man who was ferved vnth the writ,, to fet forth what he 
|iai4one<with aprifoner, or what was become of him, 
if fiie))ad at any time been in his cuilody, and happened not 
tPrbefo^ the time that the writ was ferved upon him; 
and likewife compelling a Judge (as fome fort of remedy 
uatnft clofi confinement), to award a Habeas Corpus upon 
tte fii^eftion or motion of any man, who (hould only 
&y^ t&t he believed his friend might be fliut up in fuch a 
pbce, and that it was impofllble for him to have admiffion 
to ^rfcertaiQ the ^ himfel£» ' Indeed, it ftrikes me that 
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filth a tetuni as that bcfore-ftated, is falfc and yfjthit^ jbt^ 
catifc, whether I keep a itian- myftfF, or* ktid hlW tb kitf 
other perfon lo keep, the Law^ niaft conWer Mih ai ftHI iir 
my cuftody , ^ui faeit per ah^iifft^ fatit per fe, I hiyptf 
we {hall rrcver fee any Chief Jirffice, efpada% irf th^t 
great Court 6( cxmitizX procefi, the King^s Bench ^ -^hot 
fbail deny, or delay, the ifl'ulrigone of thefe x^ri^ to zttf 
man* who applies for it, beirrg a writ of right t6 which 
the fubjed is intitled for afking^ tykhotJt khy affidavit 
whatfoever. In many cafes, as, -for exafnple^ in ihat of 
tiafe coniinenient, it may be \mp6i(Mc fiir tfife patty ehher 
to fpeak to a friend, fend a letter, of m^e an aftcEavit^ 
and colifequemly, if either be required by the cttot, it 
wiH be a virtual denial of the writ, and a ilneafns of dc* 
fcating the Habeas Corpus aS. The fequifitioft 6f anr af- 
fidavit pifts it likcwife in the power df a Judge toobjeS tor 
It form or commts, and to fay the feme is not fiiH 
enoitgh ; andy^, before another can be had, the party 
g«iiky of the vilScncr, uport being apprised of what has* 
pariedy may, bf means of tfcis delay^ rettiove the prifon^lr' 
m foiRie other place, or fhufH^ him into fottieoAerhand^, 
pay, huf t:y him into a (hip and carry him to the Eaft of 
Weft Indies^ and then all attempt for redrefs will cothd' 
too late, and be in vain. Aft applicatiort to the Itiii|^s' 
Bench for an Habeas Corpus in term-time, uftJd tfi bcT 
cftcemed, I remember, a mere motion of couffei- ** Out 
" inheritance ie right of protrefe of the hrw, as vMX ai irt 
^* judgmcitt of the law." The condition o?,thc fyb" 
jea would be ftill worfe, if any Chief Juffic^, irtlhs^d of^ 
granting thr writ prayed for, ftibuld force the party into the' 
taking of a rule upon the imprifoncr, to (hew dibfe why 
be detained the perfon imprifoned ; and this laft mHerable 
nrmedy wobM ft«ll be rendered lefs adequate, if the pef- 
(bn applying was obKged to give notice of fuch rule to ^<J' 
Solicitor of the Treafury, as well te to the perfott iitt- 
prifonmg s and even this again would be ftill made liitjtd* 
grievouf^, tedious and precarious, if the Jtidge fliould bfe* 
critical upon the afEdavit of the fervice^ notice, and be" 
extremely rigid in its being moft pondually kt forth, 
in every the minu toft circumftance. What a noUe field 
for deiayy evafloR and final dtfkppoint^tent, would tfn$ 
cpcn to every committer of violence ; and how esSf 
urould it be, m the mean time, to dodge thcf* man^ irn-- 
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prifened from place to place, and from liand to hand, 
(q as to rehder it utterly impracticable for any friend to 
procure his enlargement. A bold and darinp; minifter, 
might thuvS eafily tranfport a troublefome pratmff fellow, 
to either India, long before any caufc could be Ihewn up- 
on fuch a rule. I am informed, that a freeholder, pref- 
fed for a foldier under a temporary aft of pailiament, was 
two years obtaining his liberty under one of thefe rules j 
altho' he did his utmt>ii by nK>ney and counfel during all 
the time, to pufli on the hearing of his cafe upon th^ 
merit? : Indeed, he had the great good fortune not to 
have his regiment removed farther than from Falmouth to 
Csitlifle, in tlie whole time ; fcr, had it been ordered a- 
broad, I do not fee how he could have bad any relief, 
until the end of the war, before a hich he might have 
died of difeafes, or been knocked on the head by the ene- 
my. But it would be even ftill much worfe, if any 
•Judge (hould take it into his bead for fix weeks tc^ether, 
that noblemen were fo great as to be privileged from a 
Habeas Corpus ; and that a Peer could not be attached 
by the King^s Bench for treating the court with opprobi- 
.OU3 language, and threatening to {hoot the pecfon whQ 
executed their writ, if he did not withdraw from his 
'jmttxKX ; let the Judges touch him if they dare, perhaps 
be Jn%bti)y and bye write a letter to them. 

What -would the Attorney fay, if any Chief Juftice in 
concert with an Attorney Gener^, at the requeft of a 
£:>ieigp Embafiador, fhould fend a verbal order for detain- 
ing a man twenty- four hours, and for feizing his papers, 
' becauib he was printing fomethiog which his Excellency 
•did not like ; and there fhould never afterwards be any 
warrant granted, information filed, or profccution intend- 
ed ; the fole end of the EmbalTador being anfwered by get;- 
tingpofleffion of the papers ?. 

Or, if the legiflatiire, after a vicJ^nt oppofition in the 
Commons had pafled an ariftocratical ad, to prevent un- 
•qoal matches, that is, to hinder property as much as pof* 
fible from diiFufins, by rendering all marriage between 
people under age impracticable, unlefs upon certain con- 
ditions ; contrary to the principles of love, liberty, po- 
pulation and commerce, which all require, that as little 
leflraint fhould be laid upon matrimonial ccmnefHons or 
property as poffible ^ a Chief Juflice was to endeavour .to 
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carry fuch aft farther than the legidatiire had done, and "to 
extend its regulations to a country not named within it^ 
to the difquiet of many people who had fled thither for the 
beneficial purpofe of lawful marriage, according to their 
own inclinations ; by throwing out his fentiments from 
the bench, in disfavour of the validity of fuch marriages, 
extrajudicially, no match celebrated in that way having 
fever come in judgment before him ? 

Or, if any foreign foldier in this kingdom (fcould Be 
committed for felony, a lawyer in the fervice of the crown 
Ihould be corifulted thereupon, tmd he fhould advife a 
Secretary of State thauhe might, by letter in his Majefty's 
name, lawfully order the Mayor of the town, in whofe 
prifon fuch felon was, to difcharge him without bail or 
mainprize, or even the confent or knowledge of the pro- 
fecutor, in order to prevent thereby the foldier from being 
tried by our laws for fuch felony ? 

Or, if any Chief Juftice, contrary to the ufage of 
Judges, who are to have no ears for any thing that is to 
come in judgment before them, until the fame is brought 
on judicially, fliould, weeks before any crown trial, of- 
ficioufly fend for the proceedings, to fee whether they were 
legal, and, upon difcovering an error on the profecutor*s 
fide, fhoXild (ummon the Attorney of the othei: fide, and 
tell him he muft confent to the fettihg right of this error, 
to the end that the tenor of the pleading might be fuch as 
judgment could be pronounced upon; and, notwithftand'- 
ing the Attorney ftould proteft he could not confent 
thereto upon the account oif his chent, and that the fame 
was a criminal profecution^ and that fuch alteration of 
the record was not warranted by any adjudged precedent j 
fliould neverthelefs arbitrarily di reft it to be done, without 
cither having the point debated before himfelf by council, 
or brought on before the whole coui^t for their opinion ; 
and that the defendant, being foiuid guilty by the Jury, 
fliould be deprived, by fuch amendment, of taking advan- 
tage of the error aforefaid, in arreft of judgment, which 
he might otherwife have done, and the fame would have 
been fatal to the profecutor ? 

Or, if any Chief Juftice, hotwithftanding the maxim 
forcmcntloned, fliould make it a praftice to fend for At- 
tomies, and talk toth?m privately about their caufes, and 
even read the briefs in them, in drder to fee fuch facrets 

of 



(95) 

of caufes a? are only confided to council, to be managed 
as they fliall think proper, and by that means fhould fre- 
quently come into the court with a bias upon his mind ? 

Or, if a Chief Juftice fhould tell a Secretary of State^ 
for him to tell a foreign Minifter, that he need not be un- 
eafy about fuqh a particular man, for the term would come 
within three weeks, and that then he fhould be able to 
givejudgment againft the man, (a libeller convidl) and that 
he intended to fet a fine of 5001. upon him, and to fentence 
him to two years imprifonment befides, if he did not make 
off; and that if he did, there would thefi be a riddance of 
him that way 5 fo that Jbis Exc^eficy might be per^e^Uy 
eafy about him in all events? 

Or, if any Chief Jiittice, upon the ajfedavk of an un« 
llcenfed alehoufe- keeper, . fupported by a great Tory family,, 
fhould entertain a com^dajnt, accompanied with no impu- 
tation of corruption, againfl a Juflice of Peace, who had 
aded upon a matter within his jurifdi^tion, and had only 
exercifed that difcretion which an a£l of parliament gav« 
him, and where his power was fummary and final; and 
fliould at firft threaten a rule for ihewing caufe why an 
information fhould not be awarded againft fuch Juflice of 
Peace, and fhould at lafl maKe a rule upon him to fet 
forth his reafons for not granting a licence, by way of 
terror, to hang over his head until the next licenfing time 
fhould come round ? 

Or, if any Chief Juflice fhould, by unnecef&ry givings 
out from the Bench, endeavour to blafl the repute of 
Juries with mankind ? 

Or, if any Chief Juftiqe fhould arbitrarily order a Ju» 
ror to be fet aftde, without any caufe of challenge, and 
forbid his being ever put upon anpther panel, only becaufii 
fuch Juror had withftood his direftory opinion in a formei: 
trial upon a matter of fa£i, whereof, by his oath, he was, 
lo form his own judgment* ? 

Or, if any Qiief Juflice fhould afTume to himfelf at 
Niji Priusy the provmces of Judge, Council, and Jury, 



* In the reign of '* jSlfred, one Juftice Cadivint was banged, bccaufe he 
^ judged one Hackwry to deadi wttnoiit the confent of all tSie Jurors ; for 
** whereas he ftood upon his Jury of twelve men, becaufe three of theni 
** W)oiild have faved hun, this Caiwine removed thoie three, and put othen 
*' in xhtit room on the Jury, againft the (aid Hackwy's confent/' H9rti!$ 
idirrsr ^ Juftkeu 
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by Cutting fliort the one, and impofing his own ftnife of 
things upon the other ? 

Or, if any Law- Privy- Counfellor fhould, by way of 
lutroducing an arbitrary government in the plantations, 
lay it down to Counfcl as a principle, that Englijh fettlers, 
by going from hence to people American colonies, thereby 
loft the privileges of Englifhmen, and the' benefit of the 
tnglijh common law, and were to be governed ever after 
by the charter of the King, and by prerogative, and that 
the board would judge them accordmgly ? 

I fay, if any of thefe things fliould happen, Ifhould in 
rtiy turn " be glad to know** What the Attorney, as a 
Lawyer^ would fay to them ? I will tell him very fairly, 
that from fuch premifes, 1 think, old as I am, 1 could 
draw up aftrong ftt of articles : For, what in a common 
man is a breach of the law, is alfo a breach of truft in a 
Judge ; and wherfe he obftiuSs juftice and changes the law. 
It is treafon at common law. It would, iftdeed, be very 
unhappy for the fabjefts of this country, if there were a 
man to whom any one of thefe things were applicable ; 
and the Lord have mercy upon the nation, if a time 
ihould ever come, when they fhall all center in one and 
.the fame man. Being got thus far, I will a(k hint what 
opinion he j/ould have of the veracity of a Judge, who, 
having tried an old gentlertian for perjury, where there 
were four pofitive witneffes for the profecutor, to the 
words btirig fpoken which were charged, and which were 
probable in the nature of the- cafe, and four witneffes for 
th^ defendant ; in {hort, his followers, who fwore that 
they were very near their mafter, and muft have heard 
the words, had they been fpoken, and they heard 
^hem not ; and that the Judge thereupon found it ne- 
teflary to labi ur to the Jury the character and fortune 
of the defendant, and the utter improbability of his 
having denied lipon oath, his having utttred the words, 
had he really uttered them ; and that after a good deal of 
hefitation and doubt, the Jury at laft acquitted the defend- 
djint : I fa}', after fuch an acquittal, what would one think 
pf a Judge, vyho fhould, in a public affembly, wantonly 
fiBd unnecelTarily mention this cafe, and declare there waft 
not the lead colour or preterxe for the profecutiori ? What 
the Attorney may fay, I know not, hut J am ftrc, hi^ 
toy own part, I would never afterwards give ftich Judge 
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$m credit for any hO, he (hould advance upon his owa 
tenimony only, however glad I might be to hear his reafon- 
ing upon any fubje<^ whatever. 

It is the prefervation of the conftitution in its due order 
which muft continue us freemen ; nothing elle can. And 
fuch a horror have I of the introdu6tion of any new crifm^ 
mal hw into this country, that, were it to happen, rather 
than fubmit thereto, I (hould be even for accompanying a 
tioble Law-Lord to ultima ThuUy which, by the fliiver he 
fpoke it with, I zueft muft be Scotland, the very northern 
fcrag, or Ueakeft barebone of the Ifland. A man would 
in truth fly any where in fuch cafe. 

Whilft our laws continue unprofaned, lawyers will of 
courfe be confidcrablc, their profeffion honorable. But 
when dvil liberty dies, |jy foreign or domeftic invafion, the 
vocation of a lawyer will foon become equally mean a« 
fftong us^ to wliat it aAually is now in all foreign countries, 
where the monarch by the fword and the army lays down 
his win Sot law, and breaks through the forms of courts 
luid their rufcs of juftice whenever he pleafefs. The true 
language in this country is that of a late famous miniAer, 
who faid he would have it be known throughout his Ma- 
jefty's dominions, that all men wereftill to be fubordinate 
to the civil power* For which reafon no greater misfortune 
can befal a nation than to have a verfatile, temporizing, 
unprincipled Grand JuiHciary, nor any more general blef- 
iing than an able, uniform, firm and incorruptible Chief 
Juftice; What therefore muft be the weaknefs or the 
thougbdeisnefs of any minifter, who (hould endeavour, in 
public difcourfo, to leften the reverence of every Englifli- 
man towards judges in general, by treating the moft fo- 
lenm adjudication of a fupreme court of law, delivered 
upon oath, as be would the profligate proceedings or a- 
bandoi»d votes of a motley crew of unfworn and igno- 
rant ele^on-men ? or who (hould wantonly, in a great 
and Ceremonious afTembly, ftart a vulgar idea that tended 
to degfade any one 6f their judicial determinations to a 
level with the fcoundrelly converfation of the liverymen of 
Peers ? I will vehture to fay, that by debafing the reve- 
rend Judges, you tend to raife a contempt for all civil go- 
vernment J and when the veneration for Judges and Laws 
ihall once fall to the ground, neither Juries nor Parliaments 
will long furvivc, but they will all be delivered up to the 
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fecre difirretion of the Prince, who will Toon find it much 
eafier and (horter to govern by his own will and pleafure, 
that 13, by a privy-council and a {landing army, and thu9 
levy, wi^ut doubts or difficulties, whatever money, or 
execute whatever orders, he (hall in his wifdom preicribe. 
Oiie principal drift, therefore, of this my letter, is to let 
mankind fee, from fa£b, who are, and who baye been, 
when in power, in their feverai oepartments, the defen^ 
ders of this noble and antient confiitution, and who the 
perverters, violators, and impugners, of the civil rights^ 
laws ^nd privileges, both of the people and tneir reprefen* 
tatives. The goodnefs of his prefcnt Majefty will prevent 
any great exqefs in his time, altho' the kws (bould b^ fo 
proftrated as ta/render it pra<9lcable' without ptinifbnrient ; 
but, who can anfwer for his fucccflbrs ? Jt will not be 
difficult, when once the law can be rendered fubfervienjt 
to a Miniftry, for any cunning and felfifh Prinze to find 
out a Solicitor for bis Treafury, an Attorney. General for 
himfelf, and a Chief Juftice for, England, who i^aU de- 
vice means for grinding the ^e of the fubjefts^ until thc^y 
(ball all he ground unto powder. 

It is an inglorious, adifheartenine, and a diiadvantageous 
thing, to have a fuccefsful war followed by an inadequate 
or infecu re peace; but, tbeprefervationofconquefts is not, 
by any means, of fo home a concern to any* common- 
wealth, as the prefervatioh of its conftitution. Breacbpt 
of the latter, are the moft melancholy and fatal forerun- 
ners of abfolute flavery and ruin. And nothing can aggra* 
vate the mifery pf fuch a view, but to fee the (ame mei) 
the invaders of domeflic liberty, who have been the cederi 
of foreign acquifitlons. 

The Attorney himfelf who has forced me to tbefe re- 
fiedions, for he concludes with intin^ting, that we ar« 
^^ threatened with evils,^ which our united ft;'engtb can 
** fcarcp avert;'* by which he muft mean another war. 
Npw, if: this be fo,^ I am heartily forry for it, from ^he 
bottom of my foul, apd do therefore mofl; fmcerdy concur 

with him in aflcing -'* In this fituation, is it a 

'^ time for private jealoufies and private interefts to 
** confume the interv^ that peace tflTords us ! To fow the 
'* feeds of diffidence, to revive the diftindions of party, 
^-5 and wantonly to found the alarm of privilege und fr^ 

rogative?'* |n my confcience it is not, and what mini- 
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fen can mean by fo doing, if they really intend the fi»- 
vice of their royal mafter, I cannot conceive. I vow to 
God I am aftonilhed at it ! 

Nor (hould I have thought of faying one half fo much 
upon the fubjcSs of this lettei^, were it not to vindicate 
the laws and the conftitution from the i^ttack made upon 
both by Tht Defence of the Majoritj. The main intent 
of which is, ** a plot and pradtce, to alter and fubvert 
*' the frame and rabric of this Commonwealth. He la- 
** hours to infufe into the confcience of his Majefty, the 
*' perfuafion of a power not bounding itfelf with laws. He 
♦* endeavours to perfuade the confcience of the fubje<3s^ 
'* that they are bound to obey commands illegal." 

I will now take a final leave of the Attorney, having 
bad proof enough of his fairnefs in argument, and his mo* 
defiy in aflertion ; but, fince he has talked (b much of 
our diftrefTed fituation, both foreign and domeflic, and of 
the Houfe of Commons, I will apply to the prefent fub* 
jcfi, what a great man ♦, a Tory too, faid on anoth^ 
occafion, with a change of three words only. 

"SIR, ' 

*' In all the variety erf" company I have kept, 1 have ne- 
^* >cr heard a fmgle man without doors pretend to justify this • 
** meafure ; and when the fentlments oF particulars were 
** fiiA, Idid not expdEl, when they were met together 
*• in a body, to fee a majority vote for it. This muft be 
•* owing to one of thefe caufes : either gentlemen were 
** convinced by the arguments made ufe of in the Houfe 
•* for juftifyin^ this meafure, or there are other methods 
••of convincing befides reafon. I am not at liberty to 
•• fuppofe it the latter, therefore I muft fuf^fe it the for- 
♦* mer. But this, Sir, is to me a very melancholy confidc- 
•• ration 5 for, tho'J have attended with the utmoft Vegard 
•• to all that has'been faid upon this meafure, I have not 
•' heard a fmgle argument in its favour, thiat has had the 

• sir William Wyndham, father of the lateE. of ^grcmont, and of the 
Hon. Mr. George Grenville, and Chancellor of the Exchequer for the To- 
ries under Q«een Anne. He was committed to the Tower for high treafon 
in 171 S* iuid delivered under the Habeas Corpus a£t in 1716$ and his 
cafe pader that ftatute was the great cafe urged in favour of Mr. Wilkes, 
when )>rought upby Habeas Corpus to the Common Pleas, in older to be de* 
livcfcd from a commttment to the Tower^ by his Con, for a hhtl, 

" leaft 



C loo ) 
<f leafiwd^t with me. I muft now condudethat Ida 
'* not ^nderftanJ reafon wfaen I hear it, therefore I am 
** refolvcd to retire. However, I rouft beg gentlemen 
*• to conlider the confequenccs. This adjournment is in- 
" tended toconvince aiankim], that the mcafurc nowim- 
•' der confideration b a reafiinable and an honourable mea- 
** fure for thi» nation i but if a majotity of fourteen, ii 
•* fuch a full Houfe, fliould iail of that fiiccefs ; if th? 
*' people ihould not implicitlv refign their rcafon to a vole 
•* of diis Houfe, what will be the confeguence ? Will 
•• not the Parfiameot lofe Jta uithority > Will it not be 
•* thoMght that, ewnia ParJiamcnt, we are governed hj 
*• a tifiion i For my own par^^ I wffl trouble you i» 
" more, but with thefe tny laft w^fda, *' I fincerely pray 
•* to Alra^ty "God, who has fo often wonderfully pn> 
*' tested thefe kingdoms, that he will gracioufly continnp 
** his prote£tion ovef them, by prefeEvin^ us from tbaf 
** impending dmgcr which threatens the i^ation from 
** without, and SiKwifc that impending, danger wbka 
'* thr^tcns our cobfUtirtion from witlun," 

I am» Sir, ^ r 

~ W^»&nfitr„ ' ' ' 

Oa. 17, 1764. TheFATHtRiff Cakdo..;' 
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P OSTSCRIPT. 



F'^Syt^yt"*! S H A L L here, in very few lines. 




fir premifing 
- of fads, from whence a bad cha* 
rafter ilTues, is a calumniator, but 
an hiftorian ; and fincerely hoping (notwithftanding 
the Defender's threat) that no writing of mine 
will give o^qfion to the lajl dying fpeecb and confejfion 
of the conftttution *, ftiould he and his party have any 
intention of giving the finilhing ftroke to it. 

I will now a(k the Defender ^ whether the ftar- 
chamber did not cxift before the reign of Henry 
the 7th, altho' it were little reforted to •, and whe- 
ther, before that time, it was not the King's attor- 
ney, or coroner, in the King's Bench (that is the 
xnaftcr of the crown office) who filed informations 
at difcretion ; an4 whether. That was not the 
grievance intended to be redrefled by the ftatute of 
Williarh the 3d : and, after all, how the nature or 
oppreflivenefs of an attorney general's information 
is at all altered, orafFefted, by the difputed period 
of its commencement ? 

He fays, " The nature of libels may differ as 
** much as the complexions of the writers." This 
1 do not comprehend. Individuals of the fame 
fpecies may differ in complexion, but not in nature 
or kind, A mifdemeanor is one diftinft kind or 

* DefeDc« of tht Majority, 2d edit. |^. 46, 7. 

A head 



head of crimes ; libel is a fpecies under it, and 
the particulars, or individuals of this Ipecics, may 
differ in feme features from each oiher j butt 
hciiig ^ of the feme fpecies, or clafs o^ crin)^, 
they mail partake of the fame nature, 6r' kind. 
They all iffuc from the fame ftock, altho* tbeir 
learning, principles, manner's and behaviour, may 
be different. 

I am equally at 4 lofe to iinderftand, how lie 
** maintains that comparifoo of hands i$^ no evt- 
*' deccp of hand-writing in a crin^inisil cafe,** ai^ 
yet infift$, that it " has been always admitted 
** there, a;5 circumftantial and corroborative C¥t- 
*' deacc.** If it be no evidence, it cannot cor* 
roborate or authenticate. £x. nibilo nil fit. 

He fays* he " hever met with an inftapccv^^cm 
** the Houfe of Commons h;jvc c;cppuiiijefj^:a 
" point of law at that time pending in the courts 
^ Delowt by a mere refolution or declaration, 
** which jnight intimidate a judge, or- prejudice a 
** jury m a caufe actually before them,*' . I defire 
him to recolleft, whether an information was not 
pending againft Mr. Wilkes for being the author 
pi a fibel (the North Briton, No. 4.5,) when the 
prcfent Houfe of Commons refolved tne (aid paper 
to be a libel (which is a nice point of law in the 
• iiotion of the Defender and Cotifiderer) and ' then 
refolved Mr. Wilkes to be the author of it ; and 
whether, afterwards the trial of thj$ very infor- 
mation was not had, and Mr. Wilkes found guilty, 
by a judge and jury ? The influc;nce, however, 
of the faid refalutions upon the judge or jury, I 
am not aware of. 

, * TheCtf;j/&/^r^ftumbles in the very threlhold, 
for he begins his coiftderations with a mifreprefen- 

tation 

<* T muft tell the Confiderer> in anfwer to his firft note ; the cpmtnon 
epinioo- amons Jnwycrs i^ alwi^rt bteo, that ix> ja<lge» iii a erimMal proceed- 
ing» •ught to know any thing of the record before the trial comet on, unle& 
•ne of the parties In $^ e§MrtWQVt (boaething thereon j becavie a Judge is to 

he 
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t:iMt6n tF the point in difpute, by fuppofing rij« 

cpaeftion to be upon the propriety of a parliavtentary 

r»guiatim ef the , exercife of General Warrants % 

Mfhereas the queftion is whether the Houfc of 

Commons cannot with propriety declare thtm to 

l>c i]leg^. An aft for regulating the excrcife of 

^liem muft fuppofe they are legal, the very thing 

^at is denied, and w?hich no man pecending to 

be a lawyer, before this author^ ever affirmed, 

HefiQrs, " I have not produced a fiaglc* legal ati-^ 

** thority in fupport of the illegality of gener^ 

•* warrants" and therefore prefumcs. " that no za^ 

** thcirity whatfoever can be found for. this. pur-* 

^ pofe.** A fufficient anfwer to this would be^ 

tlmt the very fuppoficion is drawing irrta qoeftiott 

fi||b principles, which men irr a learned profoffion; 

mfSit&n^ each other, never dream of citing awthd* 

'jfife^ for, fuch elementary parts of'lcience being 

litxly proved by the teachers of Rudiments, or the 

writers of regular fyftems, who muft both begin 

i$^ in/0. Ncverthdefe, let him look again, and he 

wiH irod Lord C. J. Hale and Serjeant Hawkins 

cited, and not *^ the opinion of a prefcnt Chief 

** Juftice'* ( juftly efteemed of the grcateft weight 

»d founded on the moft unqueftionablc principlci 

of law, as it is; and called for, iniHted uporr, 

and reludtantly extorted, as it was, by the jury . 

-who imagined it neccfTary to be known for reguJ^ 

Mting the quantum 6f the damages they (houid -«. 

^vej The citation, however, of authorities 

^ unprejudiced and impaKial. The making of an immaterUl alteration in 
any chamber would be folly j the making of a material one nvtthout eonfent, 
Yeems to be injuftice, ieeing it might prevent and remove an objeition, ^tal 
after trial, in arreft of judgment* And, what Attorney in his ienfei would 
compbin to any court xgainft the preiident in it ? I challenge this fophifl: to 
produce one adjudged precedent of fuch an alteration. His fuppoiition of 
there being no dinerence in legal fignificadon between the wc>rdt Tenor and 
Purport is grounded in ignorance ; the former having been determined to 
Import an exa£t recital, aiyi the other on^y the general meaning and eff'c£(, of 
any deed or paper. For which reafon the firft has been held to be fuffideat, 
snd the othdr infuffident, to ground a convidion. 

A'' 2 waa 
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was in me a work of mere fupcrerogation ; be* 
caufe it is a confefled maxim in law, that there 
muft be abfolutc certainty in all procefs. Even in 
civil cafes this is required, where the name itfclf is 
neceflary, and any miftake in it is not endured. 
And yet the injury is not fo great to the charafter 
of a man to be arrefted for a civil as for a criminal 
cafe, which carries fo horrid an imputation with it. 
The objeftion to the warrant fo much complained 
of is, as the Conjiderer truly dates it, on account of 
the general defcrtption of the Offender. But, if I 
underftand him aright, he himfclf admits the pro- 
poGtion, by contending in behalf of the warrant 
in queftion, that it '* contains a fpecific defcription 
** of a particular perfon; that too, which of all 
** others is folely and peculiarly applicable to him, 
** the commiffion of the offence." For, z general 
defcription is the reverie of a fpecific one, ** folely 
** and peculiarly applicable to one pcrfon**> quod 
€onvenit foli, non omni. 

Indeed the fallacy of the Confiderer is notorious 
in this place; for, he firft undertakes to prove the 
legality of general warrants, but then reafons upon 
a warrant containing a fpecific defcription of a parti- 
cular perfon^ folely and peculiarly applicable to him^ 
which is to all intents and purpofes a fpccial war- 
rant, and comes within the alternative I mention, 
"namely, that every warrant muft exprefs the name 
or fi certain dejsgnation of the perfon^ which laft too, 
by the way, will afford room enough for the ap* 
prehenfion of any murderer^ and prevent every pof- 
•fible failure of juftice. 

But, let me aflc him, how the commiffion of the 
offence fpecifies theperfon? Somebody without doubt 
muft commit the offence; but, how does a defcrip- 
tion of the offence defcribe. that fomebody ? The 
gentleman has confounded himfelf between a fpe- 
cific defcription of the offence and of the offender. 

The 
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The warrant, it is true, contains a particular- dc- 
6:ription of a certain paper, by fctting fiprth its pe- 
culiar title, fo as to point it out to tv§ty body at 
firft fight J but, I will defy the Confider^ ta fay 
that the general denomination of Author^ Prhfier 
er PtttUJher makes known any one man or indivi- 
dual peribn whatever. A paper .or. book has its 
title printed in the title-page, and it goes every 
whert by that title; but, no man walks about with 
the title of -^«//&^r. Printer or Publijher of the North 
Briton^ JV"° 45, imprinted on his face,, nor is that 
the way of fixing identity in men, this being done 
by the Chriftian and Surname, or by a delineation 
and minute defignation of their perfon and features, 
(Bcc. fuch as we fee military officers defcribe their 
deferters by, or as Sir John Fielding ufes for high*? 
'waymetl/ 

The law, to warrant an apprehenfion, requires 
a certainty of the perfon as well as the crime, they 
muft both be fpecified in the procefs, or the exe* 
cution of it is illegal. It would otherwife be li- 
able, from the generality of the defcription, to be 
executed upon wrong people, which the freedonn 
of our conftiturion will not permit. There is 
nothing in the countenance of any nian (of A more 
than of B or C ) which can determine him to be or 
not to be the Author, Printer or Publiflier of any 
piece ; fo that many innocent men would be caufe- - 
lefsly harrafled from vain, light furmizes, and idle\ 
reports of ignorant, ill-informed or ill-intentioned 
people, were fuch general warrants received. There- 
fore fome perfon in certain muft be named, or by 
notorious and vifible marks particularly pointed 
out. 

Would any man of cpmmon fenfe fay that Sir 

yobn Fielding had iflued a proper warrant for the 

Seizure of any particular perfon, if he had granjed 

a warrant for the apprehenfion of ibe highwayman 

who 



wBoroihdMrs. C. betwten London and^Knightshri^e^ 
Mtfuch an hour and futh a nighty of twenty guineas 
and her wMcb ? What man could be legally ftopped 
and taken up as within the defcription and by vir-^ 
ttie merely a[ fuch a warrant ? For, is not every* 
man who has the ufe of his limbs able to rob ? 
And yet, according to the ftirewd Cof^derer^ it 
sotUains a fpecifie defcription of a particular per f on % 
that tw>^ which of' all others is folely And peculiarfy 
explicable to bim^ the commijion of the offence. 

It is really abfurd to contend that by defcribing 
the offence you defcribe the offender ; or that an 
officer has any certain ground to go upon in the 
execution of a warrant containing neither name, 
definition, nor portrait of any individual what* 
ever. 

Is it therefore to be wondered that in the cafe of 
Mr. Wilkes, under the general warrant then iffued^ 
many people were taken up, who were neither 
Author, Printer or Publilber ? For, is not every 
foul, woman as well as man, capable of publifti- 
ing a libel ? It is in truth fo ftrange and random a 
way of proceeding, and fo productive of injuftice, 
that one would think, after fuch recent experience, 
our moft exotic apprentices to the law would be 
fenfible of it. They may be aflfured withall that 
what is not agreeable to common fenfe, or is un- 
-^ certain in itfelf, can never be rendered either plain 
^'Or pofitive by any metaphyfical twift in talking or 
'writing about it. 

This refined writer, however, feems afterwards 
to unfay what he had before afferted, by conceding 
that he hy no means approves of general warrants 
where fpecial can he of effect. This furely is con- 
tradiftinguifhing General from Special warrants! 
wherefore I wiOi he had either (Hewn how zfpecific 
differs* from a y^m^/ warrant-, or elfe how z general 
warrant can be fpceific, in one and the fame fenfe. 

The 



l^iEiffic wkirant may be certainly f|)ecific as to 
the crime, and yet general as to the^rfon ; birt, 
tinfortonateiy for this fcribc (who leems to hofd^ 
Jhi eel of fcUnee by the tail) the EngUJb law reqmr ds' 
the rpedficatiofi of both. 

Furthermore, he is miftaken in fuppofing I ad- 
mit Ocnferal Wiirrants to be legal in Treafon -, for^ 
I condemn theoi exprefly in all cafes. Indeed, a 
licrie fefleflSon cnuft convince lany one of the nc- 
ceOity of k contrary dotftrine. 

A mail to be aj^ehended at all mull be guilty 
of feme breach of the law; and this muft either 
happen in the view, of the magiftrate, or be proved 
to fakn by oath, before he can Iflue a warrant ibr 
bis irreft. The procels muft fpecify both the of- 
fence and the offender. For, if this were tiot ty^ 
it wmrid not be the magiftratcs, but their ofBcers 
who i^uki adjudge what perfon (hould be taken 
up- Now, the laft are merely miniftcrial and can 
only execute orders, which therefore muft be prc- 
elfc. It is the province of the magiftrate akme to 
judge, and no man can delegate his judicial capa« 
city to another. But, if he grant a difcretionary^ 
that is, a general, and not a particular warrant, the 
'^ter is left to judge for himfelf. The law would 
therefore aft vainly in requiring the magiftrate to 

* have informa;tion on oath (of- good caufc of fut- 
|m:ion, at leaft) z^dkn^ z particular perfon, befo^r!^^ 
he iffue any order for his caption ; if his officAcM 
can take up at^ man he (hall think fit by virtue of 
general words and his own difcretidn. The liberty 
of every Englift>man would then* be left at the mercy 
of every impudent Bailiff, Conftable, Mcflcngcf, 
or Footman, intrufted with procefs. 

• Even in Hue and Cry^ where frejh purfuit is 
made, the felon muft be defer ibed, and aUb the 
Mwiy ^isgone. 

» ' - . JLec 
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. Let me now fuppofe that Leach had defended 
himfelf and his houfe, and killed the Meflenger. 
Would he, I defire to know, hare been guilty of 
.murder; the. warrant, that he was apprehended by, 
naming nobody, and he being no objed of it, nei- 
ther within the letter nor the fpirit of it? On the 
other hand, had the Meilenger killed Leacb-, 
would he not have been clearly guilty of murder ? 

A power of difpenfing with the law and its forms 
of juftice has I know been formerly (claimed as a 
royal prerogative, but not even a Civilian I believe 
(of the moft northern* extraftion) will venture to 
broach fuch maxims now. It is indeed pt;ofligate 
nonfcnfe to pretend that what is contrary to the 
common and ftatute law of this realm can be li^l. 
Jet it be commanded by any other power whatever. 
There is no law of government befide orjparamount 
the laws of the land. In the time of Charles the 
Firft, upon the imprifonment of the Members, in 
the fourth year of his reign, Serj^ Ajhley (in his 
argument at the conference between both hopfes) 
.aflerted that Lex Terra meant divers kinds of law» 
as the Common Law, the Ecclefiaftical Law, the 
Admiralty Law, the Law of Merchants, the 
Martial Law, and the Law of State, and.tba^t l^ 
this laft fort of law Kings could imprifon their 
fubjedts at their pleafure, without fhewing tl^c 
caufe. But this the Serjeant's, zeal for .flayery 
i^fFendcd in thofe days both the Lords and the 
Commons,, and he was immediately ordered into 
cuftody for the unconftitutional dodrine he had 
advanced. However, upon his humble petition, 
fubmiffion, recognition of his fault (in arguing 
that a King of England could govern by a law of 
St ate y) and afking pardon on his knees. He was at 
laft difcharged. ^ r • 

The hair drawn diftindtions m^de ufe of tp put 
a difference betweeii Scroggs*s and Loi;d Halifax's 

general 
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geoeral warmnts are unworthy any anfwcr, and 
become onlyafophift in his noviciate ^of logical 
difputatioflr^t College. And, the words ^hicb 
Jbould tbtre^T hpnhlijhed are not in one of the 
wamrots cited oy me. A circumftance immaterial 
in itfelf, were it not to Ihew the little truft that one 
ougbt to repofe in thi3 flippery writer's ^ertbn$ 
or quotations. v 

The beft itay perhaps of anfwering a man who 
TtafiHS diat the Kit^^s Bench approve fuch warrants* 
becatkfe pec^le have been there admitted to Ba3 
under them, is to bring him to the fa£l^ that is 
•'i^ the Ktrig^ Bench itfelf, and then he will be con- 
vinced by his own ears and eyes that the Court 
never examine the validity of any warrant, unlcfe 
when caflled updn lb to do. 

The OohS^Q/^xtT'knowSj it is feldom worth the 
white of any rtian who brings a Habeas Corpus, to 
oueftionflie legality of the form of the warrant 
tor hh caption^, becaufe a regular one would be if- 
fued immediately, and he mufl: then be at the ex- 
pence and trouble of being brought up again by 
another Habeas Corpus. What council, there- 
fore, would touch upon an objeftion of foi-m, if 
he Ittd nothing of fqbftance tq urge for his client's 
difdmg^ ? The bcft thing for him, is to be bailed 
as fiycm as pebble. The Canfidertr knows^ that* 
neither court nor council would ofiiciouHy a^ fo 
nugatonhr and unkindly. The only Chief Juftice 
<^ our rab(^, who has had i man before him upoa 
a ^cCif warrant (excepting the late cafe of Mr. 
Wilkes) is my* Lord Mansndd.^ Dr. Shebbeare 
waj^sqjmrchended by fuch a warbnt, and brought 
bemehia Lordfliip^ but, he took no notice of the 
obvious defcftivenefs of the warrant, and ad- 
mitted the Do£lorto bail under it. And yet, L 
never met with any man, before the Cor^derer^ 
who either blamed tht9 tondu£^, or held fuch 

. ^ B general- 
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gcheral warrant to be legal. Rumour whifperj^ 
that in the cafe of Mr. Wilkes, the Secretary ojt 
State faW, ** as we know him to 1?J^ the author, 
** why not name him ;" and thati f^^^ ^ noted 
Solicitor who prevented this being done, by tell- 
ing his Lordfbip " it was better not.** 

I leave the reader to judge, whether the Refolu^ 
tton pffopofed in Parliament did not fpring out of 
ah inquiry into the conduft of Mr, Webb and 
Mr. Wood, and then defire he^will judge of the 
Candidnefs of the Conftderer, who treats it merely 
as a fpontaneous motion grounded on nothingv 
He need but read the Votes or Journals *. Ivlit 

beaeatJI 

* Mr. Wilkes*5 cafe gave rife to the n^^age asd the complaint about pn*- 
vilege, and to a very long inquiry in padiament. From the matter then dif- 
clofed, the re'folution piopofed about general warrants in lilxtl took its n(t, and 
it was framed according to the very word? of the warrant that had been a£bial^ 
ilTued. At the opening of the motion^ it was declared, fre^pently menttdned 
in the courfe of the debate, and fully underflood by eveiybody, that this r^ 
folution was to be followed by another, declaring the execution of fucli a war- 
rant on a member to be a breach of privilege. (Indeed, that fotlowt of a>iir(e, 
for any arreft, that in the cafe of a common man is iUegal, in the Infe of a 
member, is a breach of privilege.) In fliort, the rife, the progreis, and the end 
of the whole was privilege, and yet this is the part which the fhrewd Confidertr 
particularly flights ; becaufe, (I fuppole) he knows it proves irrefragably thp 
propriety of the Commons interfering. For my own part, I did not mean t^ 
ranfack the journals for every refolution appofite to the cafe in quefHon, hot 
ihall do it now ; but, to lii^gle out inftances of the Houfes interpoling in all 
kinds of cafes, to ihcw the general nature and extent of their prooDedin^. 
However I will venture to affirm, there are more than ao independent reiblu* 
tions^ to be met vnth in the journals, upon.poinis of privilege and of laWy 
unattended with any fubfequent impeachment, bill, addrefs, or order. Nay, 
is it not ridiculous gravely to mention in Ltlburn'^ cafe, an order to traufmit 
•the rejoiuthn to the Lords, as an end which would juftify the refolution, or at 
the cauie of its being made ; and, in Sir L. Jenk'tm' cafe, tb« ordtrim tbofe 
kvbo had g'rven the information into cujiody, as what gave a i>roprt^ to me re* 
folution, damning the commitment as illegal ? Would the refolution con* 
demhing general warrants be rendered more falu'tary, con^tudonal or efl^'- 
tual, by a (ubfequienl: order to tranfmit it to the Lords, Or by orderthg iMbanr, 
Watfin^ 5:c. into cuftody, or to afk pardon on their knees, at the bar of the 
Houfe ? The tonjiderer a^umes, that the Houfe does not refolvd the law 
upon a general |^at,> unUfi loben it inmte£atefy arifes fhm or tenit to fim€ 
other oB of parrtamentary proceeding. Now, apply this to Lord Danby*s cafe* 
What did the refolution there anfe from .^ A mere complaint of his being 
groundlefly taken up.. What z€t of parliamentary proceeding did it tend to ? 
A declaration of the illegality of the warrant. What other adt did it lead to 
or end in ? None at all. The order, to alk the Secretary again vtben he re- 
ceived the information, on which the warrant was grounded, can in no fenfe 
be c<i]Ic4 fo. it was a part of the fame thing. This order too was made the 

famt 
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faeMdi^ any but a Schoolman, to wa(le time in 
^weaving or d^ftroying fuch cobweb Arguments 
and diftin^ions. 

In Contradiftion to tho Confiderer's AfTcrtion, 
I win affirm^ that the S^efiion cf the Legality of the 
Warrant is not now fub judice, nor in a courfe of 
legal determination* Thtxc is no Bill of Exceptions, 
cither fettled or fcaled, wbefe this point is made j 

fame. day with the refolutloii, anj is never afterwards mentio^d in the 
journals. The apprehenfion of Lord Danby was a breach of privilege^ be- 
caufe there *was no infbrmadon on oath to ground it, Jf there had, as the 
warrant purported to be/or treafonahk prfiSuetf will the Coniidercr fay, that 
the apprehenfion would have been a breach of privilege, when a member may 
be apprehtoded even for a libel ? It is amazing^ that a fubtle man, as this ex- 
otic writer Certainly is (tho* no great lawyer) ihould offer fuch a mere cob- 
' vreh for reafoning F His friends, the miniftry, would have oppofed the mo- 
tion as dilbrderly and inadmiilible had it been fo, and nqt have received, 
amended, and ihaped it, and finally adjourned it only. And pray, how can 
any body determine that the refolution, damnatory of general warrants, wUl 
'. not be followed by an addtefs to the king, to defire his majefty would direft 
this refolution to be communicated to the privy council and the fecretaries 
offices, to the end, that no more fuch warrants may for the future be iHued 
ftQTtk thence ; and by an order that this addrefs ihould be prefented. to his 
inajefty, by fuch members as are of his privy council. The refolution would 
• then tend (P an afher a^ of parRamentary proceeding, would be followed by a 
dlreBory vote^ and by an order which is the ^na/ and executive aB of the 
JRpufe J fo that the Conjiderer''^ rules, or clerk-like formalities, may be eafily 
complied with in the prefent cafe, if irny man can really think they will add 
ai^t to the freight or propriety of the refolution itfelf. But, if he /hould 
farther infift. That the refolution muft likewife arife from fome other parlia- 
jnentary proceeding, it being impoilible to conned it now with any thing 
that pailed the lail fefiion (albeit the mieftion was only adjourned then,) efpe- 
cially as the complaint againfl; Mr. ff^Ab and Mr. IVood, is totally difcharged : 
I can tell him that, in my apprehenfion, it is not too late to move a com- 
plaint againft the fecrctary himfelf, which perhaps, would have been at firft the 
moft becoming the dignity of a houfe of parliament, and the moil conditutional 
. (altho*,not the moft refpeftful, complaifant or tender) way of proceeding; 
and therefore, it is worthy the confideration of adminiftration, whether the 
£mple, independent refolution, ihould it be moved again, will not, every thing ^ 
confidcred, be for themfelves, the moft eligible of all. The exotick compiler 
of the metaphyfical conjideratiom need be under no concern about its regularity. 
It will be peffe£^ly fo. Otherwife, let me aik him, how That momentous 
refolution touching an Englijh parliament's right of taxing the colonies could 
lie jttftified ? It was an mdependant, fubftantive refolution, followed by no- 
thing ; and yet was a refolution not only of extreme magnitude, but of the 
moft genei|il and higheft legal nature, involving in it a decifion of the firft 
i and moft fundamental principles of liberty, property, and government, and 
well worthy alfo, as to the temporary policy of it, the moft ferious of 9I] 
confideration. This was refolved too, if I am informed right, at the clofe of 
the night and at the rifing of the houfe : fo that every body muft have taken 
it at a clear thing, that they could at any time come to a refolution upon any 
general point of law, whenever they ihould fee it expedient fo io do. ^ed 
verbttm fapienti fat iJK 

s B 2 nay 






(1^ ) 

nay fartHer, there is no BiH of Exceptions or 
Caufe, now in agitation, where thi^ p6inft can be 
made: feeing, in the firft place, hmuft1>eflhewA 
that the Secretary of State is a Juftke ^ P«ace 
within the meaning of the Statutet'^and ncjct, 
that there was a probable caufe for itrrfeftlng Mr, 
Leacb^ &c. before the' legality of the \<rafrtrit iN 
felf can at all come in -queftion, or <ie material. 
Let the frame of the warrant have been ever fo 
legal, unlefs the pcrfon who ifiaed it was k Juftice 
of Peace within the ^p^rds of the a6tof Parlia- 
ment, and unlefs thiere was alfb a probable caufe 
for apprehending Mr. heach^ &c. the perfons who 
executed the Warrant, arc not juftifiablc, any more 
than the Secretary who HTued* it. Now, there is 
not the leaft colour in /^m; for maintaining that any 
man as Secretary of State is a ftatutable Juftice rf 
Peace, nor the fliadow of a faSl to prove Mr. 
Leach^ &c. to be the Author, Printfcr, Or Pub- 
liflier, of No. 45, nay the Jury found the con^ 
trary ; and yet not one, but both of thefe nriattert, 
muft be fully cftablilhed, before the warra:nt itfcif 
can come under conOderation. For, I cannot be- 
lieve, until I fee it adlually come to pafs, that anv 
Court, out of complaifance to any advocate, will 
invert the order of things, and c6nfider that point 
firfl which is laft in courfe, and which can only 
operate at all in favour of the Defendants, after 
the former have been eftabliftied. A hardy afler- 
tion to the contrary gains no credit, when it flares 
Common Senfe in the face ; nor has it any other 
cfFcft than that of turning ones eyes with aftonifli- 
ment and indignation upon the defperatc aflertor. 
It is, I allow, commonly faid, that // ^rtith he 
againfi a Man^ be will be againft 7rutb\ but then 
there fhould be fomething in the way of faying 
that will put a glofs upon the matter, in order to 
obtain a mornentary credit tait. Above all fuch 
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era^y ftuff flioold never be committed to mper % 
lihe botchcry will be prefcntly feen throagh, tad 
the tinfldlfui tinker damned* H6wcver, I will fti^i 
ther ventvc^ to affirm^ with refpeA Id the legality 
of the warrant, that no Englijh lawyt^ thinks the 
point ^mignitudefw its difficulty, feqiriring learn- 
ed difcuffion, or mature u>nJiderapion : attbo' many 
a nian might be of c|)inion, when the liberty and 
|>roperty of a reprefcntative of the commtmity 
^ere broken in upon by a miniftet of the Throng, 
I^arUament wotitd interirere, that the privileges df 
the Legiftatore might be vindicated with dignity^ 
that is, by the Legiflature itfelf •, the private re- 
medy of aftion or indictment being too fmall for 
ibme cafes, and the ordinary Courts of Juftice too 
feeble- to cope withfome malefaftons. 

The Conjiderer may mifreprefertt and then con- 
temn, if he pleafes, my way of Reafioning aboilt 
the Seizure of Papers, let him but agree with mie 
in the l^aW upon that head. I write fiot for tte 
^ake of Abufe or Altercation, but ofthejuft liber- 
ties of Englilhmen. I defire to offend no man, 
-who docs not countefaA or betray them, and I 
<:are not whom I offend that does, or attempts to 
do^ either; In the reign of Charles the Firft, the 
Commons refolved, " That the Searching and 
** Scaling of the Chambers, Studies, and Papcm, 
" of Mr. HoUes, Mr. Selden, and Sir John Elliot, 
**^ being Members of Parliament, and iffuing o\|f* 
•* Warrants for that purpofe, are Breaches or Pit* 
;" yilege:*' And alfo, " That Mr* Laurence 
•^^ Whittacre, being a Member of the Parliament, 
** quarto Caroli, and entring into the Chamber of 
** Sir John Elliot, being like wife a Member of that 
** Parliament, IScarchingof his Trunk and Papers, 
** and Scaling of them, is guilty of a Breach of 
** Privilege of Parliament, this being done before 
''^ the DifTolutfon of the Parliament/' 

The 
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The Co^fderer indeed fays, " he cannot fornfi 
*^ to his imagination any legal or political reafon, 
V even in high treafon or other public danger, 
^* for the general and undiftinguifhing feiwre of 
«* paper J.'* 

This carries, a very handfome appearance with 
it. But then, ia page ij, he aflerts that ** the 
** profecytor is at liberty to avail himfelf of what- 
•* ever he caa find in the houfe or on the perfon^ 
** to prove the truth. of his charge.'* Now^ How 
is this confident with the foregoing or founded in 
notions of law ? For, without information on oath 
affe&ing particular things, nothing can in any 
cafe be touched or examined, much kfs feizcd 
and carried off. Let the contrary be admitted, 
and whenever an Attorney General fhall think fit 
to file an information, or a Secretary of State to 
take up any man, be it ever fo groundlefsly, his 
houfe and all his papers may be rummaged and 
gutted by this fort of law, that is, upon mere 
political fufpicion, in order either to fi(h for evi- 
dence really to prove him a libeller, or elfe for the 
fake of other intelligence which a jealous minifter 
may want or wifti for and not know otherwife how 
to come at. Every private paper, according to 
this doftrine, might be fcrutinized by the ex- 
aminer; for, without doing fo, how could be 
determine whether fomething could not be proved 
yrom thence? And yet, no information all this 
.while on oath might be given either to Mr. Attor- 
ney or Mr. Secretary. In a word, once admit the 
principle, and all the confcquences of an unlimited 
State Inquifition follow of neceffity. But, it is really 
abfurd to fuppofe This can be law, when nothing 
can bfe taken from any man, in a legal way, with- 
out fome fpecific criminal charge againft it founded 
on oath, or on the view of the magiftrate or ap- 
prehendcr accompanying the criminal fadl. 

He 
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Itc theo ppocfcds very filUIy to foj^ft that 
evidence will not be admiflible^ if got by violence, 
and aiks a foolidi queftion upon this ftrange f up* 
poBtion. But quod fieri non debei^ fa^un^ valei^ an 
unlawful manner of coming by papers will not 
pTftvent their being evidence when, {produced. 
The only thing that is plain from this raw writer 
is, that he himfelf has no certain notion about the 
matter at ^11. 

He allows that when a Jury finds a man guilty 
of murder or a libel, they pronounce him guilty 
of fbalfaff which the law calls a murder or a Ube\ 
and iays that beyond thofe bounds the Jury have 
nothing tii do with the law. This is enough for my 
prcfent purpofe^ and therefore it is not neceflary 
for me to fcan the whole of his law-doftrine, 
however exceptionable •at may be, concerning 
Jurors; altho* the old books moft certainly. fay 
the Jury are judges of the law, as well as the faft, 
in all cafes, if they pkafe to take it upon themfehes. 
Lilburn^ it is very well known, immediately after 
his acquittal, publifliedhis trial, and iaa remark- 
able frontifpiece prefixed to it, proclaimed to the 
world that he had been acquitted by ther integrity 
of his jury who were judges of the law as well as the 
fall. It perfcftly amazes me that the Conjiderer 
Ihould work himfelf up to affirming, it is cmtrary 
to their ^ oathf when any man need but read it to .^ 
fee there . is not the fembknce of a foundation for ^ 
fo fcandalous and wanton an afiertion^ Indeed, 
his conceptions m general of juries feem by nrtuch 
too lowly and contemptuous, owing I pteCime to 
his education on the northern fide of the Tweedy 
where very liule ufe is made of them, the law of 
the country fervilely treading after that of Imperial 
iJ^wi^ which was calculated for empire and vaflalage, 
and not for freemen or a commonwealth. A like 
prejudice has drawn fome other people into many 
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In ftriftncfr, the Law <rf Eftgland in tt judicial 
way knows no Other prorf hm before » Jury aa4 
by record. 

. If 4 man, for example, conceives himfelf allu- 
<kd to ki afty defamatory writings alcho* not 
named nor perfonally deicribed, efpecially whero 
the charaftcr he imputes to himfelf is fuppofed of 
ibme future aae. He mtift take the fenfe of a Jury 
upon it. Ajud^e cannot determine^ the matter i 
it is not within his power, it is no part of his 
province* to afcertain an innuendo: nor cab the 
party hithieS£ beexamtnedji for nobody is required 
by our laws to furni(h evidence againO: himfelf* 
In ihort, M no Starchamber exifts i^ prefent, fo 
nobody can be puniQied upon the mere prefump 
tion t)f the King's Judges 5 norcan a difcovery be 
forced from the party by any torture of examinA* 
tion or confeffion. Twelve indifferent men, his 
fellows, mUft Snd on their oaths that the writing 
complakied of was knowingly and maliciouay put 
forth by the accufcd in contempt and difparagement 
of the Accufer. This is the only legal proof ia 
fuch cafe, whereon any judgment can be rounded^ 

So nice were our anceftors, after the Revolution^ 
even with te{pc& to innuendos confirmed by the 
X verdid of a jury, that the Lords in reverfing tb^ 
f judgment againft Sir Samuel Bermrdi^nt de« 
ckired ** The information, being grounded ujjon 
" iMPprs^ which in themfelves were not materia], 
** but made fo by innuendos or fuppofed or forced 
^^ conftruftions, ought not to be allowed; fje^r, 
^^ all accufations fhoukl be plain, and the crimen 
** afcertained.^ 

In good faith, no EffgUJhma^ ihould be cottr 
ftrucd or innuendocd into a fine or a* jail even bjr 
a Jury, much lefs by a Judge without any trisp 

whatever 
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whatcvtr^' his peers, Whp Is nijeant or what 
is meant by any writer is in every cafe to be re- 
folved by his Country. * Np affidavits yi\\] fervc 
thepurpofc; And, whenever a contary doftrlne 
(hall take place, the Conftitution of this country 
will foon be deftroyed and the liberty pf every 
man in it Kc at j;he mercy of his Majefty's Judges. 
Is this what any man defires.or will yet a while 
endure? It will not only be over with the true 
Englifli Conftitution; but a man may ^ boldly fay 
aSum eft de refublica, Pqrchance too. Chaos will 
not come again, for I am afraid of a much worfe 
thing, Md that is lifclefs flavery. The time will 
thcliejcift which the modern Briti/h Hiftorian only 
feigns of our generous Anceftors, when parlia- 
ments will be confidered as an ornament and not as 
ejfential to the State, and no lawyer have even air 
idea 'of Liberty •, for, according to him, th^ 
exuberant happinefs of Englilhnien under the firff 
&«»r/, .made them, firft rich and wanton, and 
that wantonefs gave rife to extravagant notions^ 
and tfeefe at length, by jumbling incefTantly to- 
gether^ fell cafually into the ftiape of political 
frcedona,^ and. thus in the golden reign of this 
Sco^ih Soiomon, the notion of an EngUJh con- 
ftitutioti was fomehpw conceived, produced or 
nia4^, i 

I^otenly tEe reaion of the thing, but hiftory, ^^ 
warrants ptie ia foreboding this confequenee . from {^ 
fuch |ei|ets« In the days of our fecond Scottifh 
prince, Charles the martyr, when our old Magna 
Cbarta liberty was ebbing very faft, and this antient 
conftitution verging to an end, the Starchamber 
lifted its creft higher than ever, and fuperfeded 
the ufe of Juries and all other Judicatories. The 
ficond day cf Hilary Term, 1637, an Information, 
was preferred in the Starchamber by the KingV 
Attorney General againft LUburn and Wartoh, fof 
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the unlawful printing, publithing and difpcrCfig 
of libellous and feditious books, contrary t^ the 
decree of that Court, which was verified jiby Affi- 
davit. They were brought up, to the O^a but 
refufed to take an oath to anfwer interrogatories^ 
faying it was the oath ex offitio^ and that no free- 
born Englijhman ought to take it, not being bound 
by the law to accufe himfelf. Their Lordlhips 
neverthelefs ordered, *' the oath to be tendered 
again, and again, in open court, and. the delin- 
quents ftill refufing it, and to be examined, ad- 
judged them to be guilty of a very high contempt 
and offence of dangerous confequence and evil 
example, and worthy to undergo very fharp, feverc 
and exemplary cenfure, which might deter others 
from the like prefumptuous boldnefs in refuOng to 
take a legal oath, without which many great, and 
exorbitant offences, to the prejudice and-danger 
cf his Majejty^ his kingdoms and loving fubjcds, 
might go away undifcovered and unpuniH>ed; and 
therefore ordered them to be committed to th^ Fleet 
untill they Jhould conform^ and to pay 500 L apiece^ 
and before cheir enlargement to become bound with 
good fureties for their good behaviour ; that Lilburn 
fliould be whipt through the ftreets from the. Fleet 
to the Pillory, and from thence be returned to the 
Fleet, there to remain according to this decree.** 
In April, Eajler Term^ this fentence was rigoroufly 
executed. But Lilburn^ whilft he was whipt at 
the cart and flood in the Pillory, fpokc irreverently 
and toffed abput pamphlets. ^ The Starchamber, 
then fitting, being informed of this, immediately 
ordered him to be gagged, and made a further 
order "that he (hould be laid alone with irons on 
his hands and legs, in the wards of the Fleet where 
the bafcft and meaneft fort of prifoners are ufed to 
be put, and that the warden of the Fleet Jhould 
sake cfpccial care to binder the refort of any prfon 

what- 
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wbatfoever to him^ and particularly that he fhoulcj 
not be fupplied with any hand, and to take fpecial 
notice of all letters, writings and books brought 
unto him, and to feize them, and to take notice 
from time to time who they be that refort to the faid 
prifon to vifit the faid Lilburn or to /peak y)ith him^ 
and to inform the board. Their Lordfliips further 
ordered " that the Attorney and Sollicitor General 
Ihould ftriftly examine Lilburn whether he did, 
during the time of his whipping and (landing in 
the Pillory, utter any, and what fpeeches tending 
to fedition or to the difhonour of the faid Court of 
StOtr chamber or any member of the faid Courts and 
who heard them ; and whether he threw about any 
and what feditious books and pamphlets, and of 
whom he had them •, and what other material cir- 
cumftances ihcy (hall think fit to examine upon, 
for better finding out the truth, and thereof to 
make certfficate with their opinions." Lilburn in 
confequcnce of this, continued in prifon till Nov^ 
1640, when the firft parliament begun, and then 
he was releafed. And upon the tranfmiflion of 
the cafe from the Commons with the Starchamber 
fentence, the Houfe of Peers, after an examination 
of the whole proceedings and a due confideration 
of the fentence, adjudged " that the fame and all 
proceedings thereon Ihould forthwith be vacated, 
obliterated and taken off the file, as illegal and 
moft unjuflj againfi the liberty of the fubje5l and the 

' law of the land and Magna Charta, and unfit to re^ 
main upon records 

To all the Cofiderer fays, with refped to Juries, 
it is a fufficient Anfwer, that. Whether any Paper 
be a Libel tending to^ &c. againfi the Peace^ if at 
all a matter of law, it is that fort of matter of law 
which is neceffarily blended with fa5l^ and therefore, 
according to him, is the proper prov;?ce of a 

jurv. And alt ho' he reprefcnts the people likely 
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po be equally partial with thjc court, . I do not 

conceive where or how that can happen, unlefe a 
court fhould at any time difcontcnt or aft againft 
the whole people, and that is a cafe I cannot fup- 
pofe. The conteft, in a public libel, lies between 
the miniftry and fome particular people; therefore, 
the jury, unlefs taken from among thofe very 
people (which cannot be) may be very impartial, 
altho' the CQurt cannot be fo. After faying this, I 
(hall leave the Confidercr the uninterrupted fatis- 
faftion of aiTerting Truth to be a crime in a public 
libel, and of infmuating, that it is better the 
writer (hould be puniflied on that account, than 
the perfon truely charged by him be expofed, . 
ialtho he were even guilty of a capital crime. 
Let him, if he will, lay down this to be good 
law in a criminal profecution, but not to be fo in ^, 
civil adion, againft a fuppofed libeller. Indeed, 
in a note on this part of his performance, he de- 
clares a libel to be a crime upon this principle, that 
'• whatever carries a prefent injury to the peace of 
** another, does fo to the peace of the ftate ;** 
fo that, by this-way of reafoning, whatever breaks 
the peace of mind of any old woman is a breach 
of the public peace of the kingdon^. But this 
cnthymem reverfes the rule of logic, ' 

Syllvgizari non eft ex particulari^ 

* 

pr as a Chrift Church-man would fay, ex aliquonon 
fequitur cmne. The pofition, in reality, is new 
and fo cxteiifive, that let any man have a hand in 
detefting the conduftof a political knave, and by- 
virtue of it, he will be amenable to a criminal court 
for fuch his proceeding, as if it were really a mal- 
vcrfation. The Con fiderer fays very truly (I be- 
lieve) " this principle fecrps at firft to have taken 
•* place with a view to bring libels to the jurifdic- 
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^* tion of the Starchambcr 5'* but, I hope, he 
wQuld not, from his particular approbation of it* 
or out of reverence to that abolimed court, ad* 
vife or endeavour the introduction of it into the 
King^s Bench i I am obliged to him, however, in 
the fame place, for admitting that tl^ principle on 
which judges and legal writers hold a libel to be 
mmnal^ is Us tendency to a breach of the peace ; be* 
caufe, what only tends to, cannot be itfelf, a 
breach of the peace, as the thing tending to caa« 
i}0t be one and the fame with the thing tended to ^ 
and confequently fuch tendency cannot by any pot 
fibility be an aSlual breach of the peace. Having 
faid this, I will now take my farewel of my fiimi/ 
antagonift, and hope another time he will be con- 
vinced th^t plain fad and common fenfe, are not 
to be overcome by meta:phyfical quiddities and 
unfubftantial forms. The prefent argument, let 
me aflfure him, is above his encounter, and he 
will. do well upon a future occaHoo, as wdil as his 
abettors, to 



remember Miks end. 



Wedg'd in that timber which he ftrove to rend,' 
Jan. 24, 1765. 
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On Saturday the Firft df]\xMwillbe puhijhed^ Price is. 
A New Pimphlet, to' be continued MontWy, entitled,' 

The Political Magazine ; or 

: MONTHLY RERISTER 

Of Interesting Papers, Literature, and 
. Public Transactions. Confifting of 

Gi-iginal Letters, E flays, Poetry, &^c. 

Oh a great Variety of Subje£ls. A concife Account of new 
Books. And a CoUeftion of fuch Pieces from the Pub- 

' lie Papers as are worthy of Prefervation. 
IANDON : Printed for J. Almon, oppofite Burllngton- 

1 . . Houfe in Piccadilly, 

\- To the P U B L I C. 

TH E many Objeflions which have beeo lately made to 
printing feveral Political Eflays in the Public Papers, 
fagg«(led the firft Idea of this Deiign, Therefore to thofe 
a^e amd learned Gentlemen, who have furniftied fo many 
jodicioas and admirable Letters through thofe Channels* this 
is immediately offered. Here they may be afTured of meeting 
wtth that Treatment which their didinguiflied Merit (b juilly 
defemi ; and to them it will be fufHcient to obferve, that their 
EiTays will be printed with Corrednefs and Accuracy, without 
being either mangled or mutilated. The Want of fuch a 
Channel has for fome Months been greatly complained of, and 
now that it is opened, the Editors flatter themfelves it will 
sneet with Encouragement.^ 

To the Public at large, it may be neceflary to fay a few 
Words of the Plan, and they fhall be as few as pofiible. Each 
Number will in fome meafure be divided into three Parts. ' 
The Firft will be Mifcellaneous, conflfting of fuch Original 
Pieces as we ftiall be favoured with from Time to Time by the 
Public. This of Courfe will be the moft entertaining Part of 
^ Work, and therefore the ftridleft Attention will be paid to 
if. Letters on all Subje^s, which can be either ufeful or en« 
tertaining to the Public, will be gratefully received by the 
Publifiier, who will defray any Expence of Conveyance. 

The Second Part will contain a fttort and impartial Account 
of all Political Books and Pamphlets which appear during the 
Month ; giving the Reader juft the Contents or Subftance of 
each, and ftating, in -as few words as poflible, the Autnor's 
Defjgn. This is that Kind of Criticifm (if it may be fo called) 
for which the Public have long wifhed, and it is hoped will at 
length £nd. 

The Laft Part will confift of a ColIe£lion of fuch Letters, 
Hints, l^c. as appear in the Public Papers, and are worthy of 
being preferved. To which will be added. An hiftorical Detail 
of all public Tranfadlions, paiticularly fuch as concern om 
own Country, and a Chronicle of Icflcr Events. 



Books printed for J. ALMON, in Piccadilly. 

I. \ LETTER concerning Juribs, Libeis, Warrants, 
JfX the Seizure of Papers, and Sureties for the 
Peace or Bb HA VI OUR. With a View to fomc late ProceedingSp 
and the Defence of tbem by the Majority, upon the principles 
of Law and the Constitution. Fifth Edition. Price only 
IS. 6d. 

2. A Letter from Candor to the Public Advertiser, 
on Come late intereding Trials, and other points of civil liberty. 
Second Edition. Price i s. 

3. The State of the Nation. With a preliminary defence 
of the Budget, and a Poilcript. Fourth Edition. Price i s. 

4. The Budget. Infcribed to the Man who thinks him* 
felf MiniHer. Quarto. Tenth Edition. Price i s. 

5. The Trial of Mr. William Owen (never hefirt 
frtnted) Bookfeller, iKar Temple-Bar, ,who was charged with 
the Publication of a Libel againil the Government in 17^1, Of 
which he was acquitted by a Jury of iret born Engli(hiiieo,^ 
Citizens of London. The principal Speakers in this Trial, for* 
the Crown, were. Sir Dudley Rider, Attorney General, atf 
terwards the famous Chief Juftice of that Name, and Mr* 
William Murray, Sollicitor General, now Lord Mansfield and 
Chief Juftice of the King's Bench. For the Defendant, Mr.' 
Ford, fince dead ; and Mr. Pratt, now Chief Juftice of the 
Court of Common Pleas : Whofe Speeches are*all printed as 

nearly 'verbatim as poftibJe. To which is prefixed, the 

whole of the remarkable Trial of John Peter Zenger of 
New York, Printer, (which for fome time has beeri very fcarceX 
who was alfo charged with printing and publiftiing a Libel 
againft the Government ; of which he was acquitted by aa 
honeft, independent Jury. With a Narrative of his Cafe. 
Price only i s. (Zenger's Trial alone, was formerly fold for 
is. 6d.) %* In an age of Perfecution, when few People dare 
to write and fewer ftiU to print, thefe Trials ought to be uni« 
vcrfally read by every true Friend to English Liberty; who 
will here fee two of the moft noble ftands which have been 
made fince the Revolution, in Defence of Constitutional 
Freedom. 

6. A Collection of Interesting Letters from the public 
Papers, from the Time that Lord Bute was elevated to the 
Tteafury, to the Death of the late Earl of Egremont, ia 
Three Volumes. Price 7s. 6d. fewed, or 9s. bound and let- 
tered. •^* A Fourth Volume will be publiftied in a few Days, 
which continues the Letters to the prefent Time. 

7. An Account of the late Right Hon. Henry Bilsok 
Lbgos. With Original Papers. Price 1 s. 

8. The Right of Appeal to Juries in Caufcs of Excife 
afleited. Second Edition. Price 1 1. 
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A LTHOUGH the following Additions 
/j^ (made at difFercnt times to the Letter en Li- 
lelsy Sec.) were printed with the former Edition of 
the P$ftcript^ yet as there is reafon to believe (e- 
veral Gentlemen who bought the Secmd or Third 
Editions of the Letter, have not had thefe Addi- 
tionsy they are again reprinted ; in order that they 
may (till have an Opportunity of making their 
Copies as complete as if they were to buy the 
Book now* 



ADDITIONS 



T O T H E 



SECOND EDITION, 



T p WHICH 



All the Pages mentioned refer. 



In fage 6, after the fecond paragraph j read the 

following: 

AK I N G of England may be confidered in two rfe- 
fpedls, either in a public or private capacity. In 
the latter he may, as a man, indulge his own hu* 
inour, in the eftablifliment of his houfhold and the choice 
of his immediate fervants. But in the former, he is wholly 
a ccealure of polity; his crown, bis power, and his re* 
ve9u^ are derived from and circumfcribed by aft of par- 
liament. He is indeed the firft in rank of the three inde- 
pendent parts of the leglflature, and the executive hand of 
the whole ; but the minifters and officers by which he 
carries on the government are the fervants of the com- 
munity, and the public weal is the fole objeA of the 
entire political frame. In order, however, to preferve a 
proper refpj^dl: and chaftity of Idea with regard to the 
crowned head, the royal name is never to be introduced 
into any queftion of public tranfaflions. And therefore 
it is eftabliflied as a maxim The King can do no wrongs &c. 

In page 7, wjlead of the lines from 12 to 18, read 

the following : 

In procefs of time, mifdemeanors came to be profe- 
cuted by an information filed by the King's coroner or At- 
torney, that is, the mafter of the crown office ; and this 
was confidered as the prefentment of the King, &c. 
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At the bottom of page 8, adds as follows r 

An information has been frequently filed^ and the nRr 
ferable objcft of it awed into giving fccurtty for bis future 
behaviour, without any legal ground for either, or ferious 
defign of profecution ; and in this ignominious ftate of 
apprehension and bondage has he been kept' for year^^ to* 
gether, without either being ever withdrawn. 

In page 1 1, line 26, after the word Thought, add 

the following: 

<* Whether any a£l was done or any word fpoken*^ 
^< in fuch or fuch a manner, or with' foch or Acb an 
*' intent, the Jurors are Judges. The Court is not 
*' Judge of ihefe matters which are evidence to prove or 
^* difprove the thing In iflue." This is our law, both in 
civil and criminal trials, altho' the latter are by far the 
inbft material, becaufe what afie^ts our perfon, liberty oV 
life is of more confequence th^ what merely affeds our 
property. 

In page 12, between t^e firft and fecond paragraphs j 

put the following : 

The ftatutes againft Slander and Scandalum magnatum, 
(namely the 3d £d. I. 2d and 12th Ric. II,) dired onlv 
that he who <* ihall be fo hardy to tell or publifii any fAto 
*' news or tales, whereby difcord or flander may grow 
•* between the king and his people, or the great men of 
<< the realm, fhall be taken trnd kept in prifon until he 
** has brought him into the court which was tbefirft author 
« ofthetaUr 

Inftead of the two laft lines in page 23, and the fir ft 
iZ ijf page 24-9 read the following: 

'Any motive of public concern ; and fome of bis rea- 
fon^ againft it, indifferent men thought the ftrpngeft in 
its behalf, namely the delineation of our boundary 
in North America, whiclr, altho' the tourfe of 9 gre^t 
river is made to defcribe, he objeSed to, becaufe ijtj^ 
pxtremcly diftant fource could neither pe afcert^ined 
or denonuoated. His difcourfe, it wa? remarked, fe- 
youred more of a draughtfman arguing exceptions^ than 
pf a ilatefman difcuifin^ a treaty. And nothing perhaps 
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Iik^it cah be recollefied, faving one equivocal (peecft 
of sL llmilar texture, delivered in a!nottfer place, but at 
the (zaie time and upon the fame occa(i6n ; where the 
arguments were fo artificial, qualified and verbal, without 
edge 6t fubftanee, that it wottld be extremely difEcult to 
put into clear and diffinA propofitions, what was either 
affirmed or denied touching any of the articles them- 
ftlves. indeed, I could netrer determine whether he had^ 
or bad not^ a gobd conception of our foreign Intereftd, 
altho' I am penuaded he had a thorough one of all the 
domefticcortnedions among us. I might add, that wheit 
a bill for a militia wsts presented, dtho' he liked th6 
name and fpecioufly commended the defign, yet he forefai^ 
great difficulties and infinite danger in it, fecalledto mens 
fiiinds the public evils that followed from arms being put 
into the hands of the people, no lefs than the deftrudioti 
of royalty and the fuppreffion of peerage ; and fo found 
innumerable objedions, both religious and political, to 
the form and the fubftance of the feveral claufes, and id 
all the regulations propofcd. The tide, however running 
for the meafure, both as a national ftrength and a counter* 
poife to a ftanding army, he fuggefted feverad enervating 
amendments, to reduce the number propofed one half» 
and to have the other either officered wholly by the crown, 
or elfe unofficered at all, as a mere fund in the hands of 
the King, for the better fupply of his ftanding army. The 
number was accordingly curtailed, and other qualifications 
took place. But, at laft, when thq bill became an aAj 
things were fo managed in his particular county, that the 
militia was never either embodied, or commuted for iii 
money, in fpite of the alternative laws for the purpofe* 
He was apparently a principal man, &c. 

At I be end of the fir ft paragraph in page 31, add the 

following : 

The notion of purfuing a libeller in a criminal vrzy at 
all, is alien from the nature of a free conftitution. Out 
ancient common law knew of none but a civil remedy^ 
by foecial adion on the cafe for damages incurred^ to be 
afieiTed by a jury of his fellows. Indeed^ the dodrine 
in courts of law ufed to be, that, ^' no writing what-^ 
*^ ever is to be efteemed a libel, unlefs it refle£l upon fome 
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«« particular perfon." There was no fiich tfei^g as a 
public libel known to the law. In order, however, to 
ratify foni<p of the great men, in the weak reign of 
ichard the ad, fome a£b of parliament were pafied 
^o give adlions for falfe tales, news, and fl tnder of peers 
or certain great officers of ftate, which are now tcr/ned 
defcandalis ma^natum. Before that time, or at moft the 
3 Edward I. no mere words were a<3ionabIe, nolefs fom^ 
Jpecial damage thereby was alleged and proved- Even 
^ow-a-days the courts of common law will not fuftain ac- 
tions for mere obfcenc difcourfes, by word of mouth or 
Svriting, or for ribaldry. They leaye fuch fpiritual con- 
iCerns to the ccclefiaftical cenfures of opurts-diriftian. 

And it is very notorious from hiftory, that the moft 
fan£lified and pharafaical miniftries and reigns, when the 
church has been founded the moft, have beien. the moft 
corrupt and flaviih. 

The whole dodlrine of libels, and the criminal mode 
of profecuting them by information, grew with that ac- 
curfed court the ftar* chamber. All the learning intruded 
upon us de libellu famojis was borrowed at once, or rather 
tranflated, from that flavifh imperial law, ufually deno* 
minated the civil law- You find nothing of it in our 
books higher than the time of Q. Elizabeth and Sir Edward 
Coke, 

jifier the 'paragraph ^ page 32, ending with any le- 
giflature, read the following large addition : 

In fpeaking of fureties, I have not entered into the dif- 
ference between thofe for the pgace.^ and for the good behavi^ 
our ; but the tatter are 4;:ertainly by much the moft to be 
iireaded*. For " furety of ihc peace cannot be broken 
*' without fome a£iy as an affray or batter)', or the like. 
♦' Wherea$ (according to my Lord Coke) furety de bon» 
<< gejiu^ or good abearing, confifts chiefly in that a man 
•< demean himfelf well in his port and company, doing 
<* nothing that may be caufe of the breach of the peace, 
•^ or of putting the people in fear or trouble.*' In (hort^ 
Jt affords more room for a latitude of conftruftion, or 
for a Judge's difcretion, which is very apt to operate 
againft the fiibje£t, and ihould therefore be ftudioufly 
avoided* 

7H 
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The Mulh is, at common law* furt 
haviour oould be demanded in no cafe 1 
a jury. Binding to the good bebavio 
nary judgment, given by a court of re 
at the fuit of the King, after a verdi^ 
being an EngltOiman s birth-right in 
be taken away but by a£l of parliament. 

*' Originallyi wardens or confervatorsorthe,peace,wepe 
** wont to be elefted in the full county before the IheriC; 
*' they had only co-crtion or prebenTion in a few cafes, and 
" no Jurifdi^iop in any caufe. 

*' out, when young Edward the 3d, by the me^i^ «f 
" his mother and Sir Roger Mortimer, had forcibly got 
*' polTeJEon of bis father's crown, He intlituted Iceepers, 
** commiflioncrs, or juflices of the peace, as fo .nuof 
** fpecial eyes and watches over the common people, 
*' whereby the cledlion of confervators of the peace wu 
** taken from the people, and tranflated to the affign^ieaf: 
'• of the King. Thefe juftices were not ordained how- 
" ever, to reduce the people to an univecfal unanimity, but 
** to fupprefs injurious force and violence againft the per- 
" ion, his goods or polTeffions. In this matter iff the 
*' peace (continues Mr. Lambardj the law of God re- 
" rpe£tB the mind and confcience, the taws of men do 
" look, but to the body, hands and weapons : and there- 
" fore, furious gefture and beaftly force of body (and not 
"every contention, fuit and dtfagrcement of minds) i« 
" the proper fubje& about which the office of the jufiicn 
'* of the peace is to be exercifcd." 

Before the 2d of Edward 3, juAiccs could only r^ort 
to the parliament ; but, by that flatute, they had power 
to punifh difobeyers, and rclillers. And the 14th of the 
fame King enaas, " that in every county (hall be af- 
" ligned for the keying of the peace one Lord, and with 
" him three ot four of the moft worthy in the county, 
" with fome learned in the law, and they fhall have power 
" to reftrain mitfeafersy tioters, and all other barrators, 
" and to purfue, arreft, take and chaftife them, accord- 
" ing to their trefpafs and oiFence ; and to caufe them 
" to be imprifoned and duly punilhed, according to the 
*' law and cuftoms of the realm ; and alfo to inform of 
" them ; and to inquire of all thofe that have been pi)- 
" lors and robbers m the parts beyond the fea, and be 
, " now 
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^ MV9 come again, and go wandring, and wilf nof 
^ labor as they were wont ; and to take and arreft all 
«* thofe that they may find by indictment, or by fufpiciort^ 
^ and CO put them in prifon ; and to take cf all them 
^^ that he not of good fame ^ where they (hall be found, 
*^fuff!eient furety and jnalnprize of their good behaviour 
*< towards the King and hi» people, and the other dufjr. 
"to puniih, to the intent thdX iht people be notbyy«r^ 
** rioters or rebels^ troubled nor endamaged, nor the peace 
** blemiBied, nor merchants nor others paffing by the higB-* 
•* ways difturbed, nor put in the peril which may hap^ 
** pen o( fuch offenders." Now, it is plain, this ftatutf 
regards nothing but adual offenders, rioters, barrators^ 
'rebels and highwaymen : and furety for the behaviour can-, 
not be taken thereby, but of thofe who are on ftrong^ 
ground fufpe£led of fome fuch adual breach of the peace,* 
Xhis law, neverthelefs, is the origin and the fole foundation 
lor the prefent demand of fureties for the good behaviour 
before conviflion ; and what is not warranted by th^ 
provifions of this a£t> is illegal and unwarrantable, the 
common law permitting no fuch thing, and the fame be- 
ing in itfelf derogatory of the rights of a freeman. 

Indeed, fome particular ftatutes in fubfequent reigns, 
have directed furety for the good Abearing in cafe^ 
therein fpecified; as the ift Mary, for difturbing a 
preacher, or irreverent handling the facrament, altar, or 
crucifix ; the 5th Eliz. for taking of fifti in ponds, or dear 
in parks ; the 23d Eliz. for abfenting for twelve montbf 
from church ; the 39th Eliz. for difturbing the execution 
of that ftatute, either for the punithment of rogues, or for 
the relief or fetting on work of the poor; and the 3(1 
James, for unlawfully hunting and ftealing deer or conies» 
&c. But, thefe fpecial ftatutes are out of the prefent 
^ueftion, and therefore need not be touched upon here* 

To return then to the 34th Ed. 3. It appears (I think)^ 
uncontrovertibly from the penning of that ftatute, aj 
well as from the acceptation of it among our anceftors^ 
and the conftrudion of antient lawyers, that fecurity for 
good behaviour cannot be required, but where a man mews 
juft caufe to apprehend fome bodily hurt to be done to hinvr 
fclf. And in fuch cafe, the peace-magiftrate muft coftj 
vene the perfon charged, inquire and find him not to he 
of good fame where taken. He muft examine into the 
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iTAxth of the matter alledged, try and adjudge it upon (a- 
tisfadory teftimony or evidence of the thing, unlefs he 
faw it with his own eyes, before he can legally demand 
Uny furety fbr good abearing, or know what to take : foi^ 
he afls judicially. In ihort, mainprize for the behaviour, 
(^whether by bond to the King, pledge or caution) muft 
be by a regular proceeding of record. In fa£l, none but 
.a judge of Record (which a juftice of peace is) can take a 
recognizance, becaufe the iacknowledgement of the fum is 
to remain as a matter of record. Every recognizance for 
the peace is exprefly directed by the 3d Henry 7, to be 
certified to the next feffions. And, before the reign of 
James I, it was not imagined that fecurity for the be- 
haviour could be taken by one juftice, ana all the books 
in his time recommend two. rlay, binding to the be-' 
haviour, ufed always to be done in open fef&ons; and 
Ithe beft opinions now are^ that a juftice a£ls illegally, if 
he bind any man to his behaviour for any longer time 
jhan untill the next feffions of the peace. My Lord Hale 
fays^ ** This binding, tho* exprefled generally, and with- 
** out any time limited, is not intended to be perpetual^ 
5* but in nature of bail, viz. to appear at fuch a day at 
^^ the feffions, and in the mean, time to be of good be* 
** haviour." 

Indeed, by fupplicavit from the Chancery orKing's Bench, 
a juftice may be commanded to take furety for the good 
abearing, of any particular perfon ; and then in obedi- 
ence to the writ he muft do fo, for he ads only minl- 
fterially. The fupreme courts, however^ are commanded 
by'** the 21ft James I, to grant no procefs of the peace 
^* for good behaviour, but upon motion in open courts 
<* and declaration in writing and upon oath, to be ex- 
*,* hiblted by the party defiring fuch procefs, of .the caufes 
f < for which fuch procefs {hall be granted ; the motion 
<* and declaration to be mentioned on the back of the 
** writ ; ami if it (hall afterwards appear that the caufes 
*/ are untrue, the court may order cojls to the party 
.« grieved^ and commit the offender till paid." This a£t 
IS profefiedly by its preamble made to prevent furety fbt 
the behaviour being unjuflly ** procured upon oaths pc- 
** renhptorily arid corruptly taken and upon falfe fuggef- 
«* tions and furmifes," which fhews that it is only to be 
awarded after a folemn examii;iat^on into the truth of the 
" caufc 



caufb fuggefted,'upon ftrong and Tatisfii^lory evidence in 
open court, in the face of mankind. 

What then muft one think of any court of juftice ttiat 
fhall, upon the caption of a man as a libeUer, refufe to let 
him to bail before he has entered likewife into recognizance 
for his behaviour, and even that without limit of time i 
An afpiring Attorney-general, at the inftigatibn of a 
peevifii and fufpicious minifter, may charge any paper as 
a, libel, and any man as the author or publifher, ex offjcio^ 
without oath or the (hadow of legal proof ! The in- 
formation may be filed, procefs taken out and executed^ 
and the fuppofcd libeller obliged tb become bovind in a 
heavy fum for his good behaviour, without flint of time ^ 
and yet the information may never be tried, or withdrawn, 
nor the recognizance releafed ! Nay, if the fame perfon 
fliould afterwards be guilty of any petty conftrudlive mif^ 
demeanor or breach of the peace, it might be pretended 
that he had forfeited his former heavy recognizance ; fo 
that he would be punifbed, not in proportion to his real 
tranfgreffion, but to one that was only fuppofed : and This 
in a country where the law prefumes every man to be 
innocent until he be found guilty ! In plain words, it i$ 
a libel on the conflitution to hold fuch do£lrine, and in 
a judge, a breach of his trufl ("not to fay high treafon) to 
fupport it. It would render every Engliin fubjeft, by pof- 
fibility, a moft miferable fettered flave. Mr, Selden knew 
well the contrary, and therefore fufFered himfelf to be re* 
imprifoned rather than fubmit to fo lawlefs a demand of 
the crown, as that of furety for his behaviour, and thus 
in his own perfon to afFord a precedent or fandion for 
what might afterwards be attempted againfl others of hi$ 
fellow-fubjefls. He was a great lawyer and a true rcpre- 
fentative of the people in parliament, in oppofition to the 
tyrannical procedure of an arbitrary court and its fubfervient 
judges, that would have held every man in mfericordia 
regisj if they could. 

Having feen what the words of the flatute, creating this 
power are ; let us now look at the commiflion for the 
peace framed in confequence of it : premifmg that no 
ufage, royal proclamation, or expofition of a judge, wilt 
make law in this cafe, that is not warranted by the exprefs 
words of the ftatute, and that the fame being a penal fta- 
tute it muft be conftrued ftridly. 

• The 
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The ekafe In the old commlffion of jufiicea of th6 
^ace, authorizing them to take furety of the peace of 
good behaviour, confines the fame to aftual breaches of 
the-peace, that is, threats of bodily injury, or the burning 
of their habitations, and is in thefe words, *< ad omnea 
*'^ illo^ qui alicui de populo noftro de corporlbus fuU^ vel 
•* de incendio dotnorum fuarum minas fecerint^ ad fufE- 
•« cientem fecuritatcm de pace vel de bono geftu, erga 
<* nos & populum noftrum, inveniendam, &c." An4 
the words fettled in James the ift's time and now purfued^ 
are, ** To keep, and caufe to be kept, all ordinances and 
" ftatutes for the good of the peace, &c. and to chaftife 
" and punifh all perfons that offend, according to the fornt 
** of thofe ftatutes and ordinances ; and to caufe to come 
•* before you all thofe^ who to any of our people con^ 
•< cerntng their bodies^ or the firing of their houfes^ have 
^^ ufedthreatSy to find fufBcient fecurity for the peace oc 
•* their good behaviour, towards us and our people; and, 
" if they (hall refufe to find fuch fecurity, then them in 
*^ our prifons until they (hall find fuch fecurity to caufe to 
*^ be fafeiy kept. We have alfo affigned you to inquirg 
** the truth more fully by the oath of good and lawful men, 
" &c. of all thofe in companies againft our peace^ 
^ in difturbance of our people, have gone or rode, of 
** hereafter fliall prefume to go or ridej and alfo of all 
** thofe who have there lain in wait, or hereafter fliall 
<^ prefume to lie in wait, to maim or cut or kill our 
•' people," 

Now, this commiflion is grounded evidently on the 
ftatute of Edward the 3d, derives its force from it, and 
needs no comment to apply thereto the feveral parts of 
it. It confirms abundantly the dodlrine I have advanced. 
Indeed, the legality of requiring furety of good behaviour 
for Arfon, feems very queftionable, as not comprifed 
within the aft. However, nobody will obje£l to it, as 
being a fecurity againft being burnt in one's bed, by any 
man who fljall threaten, or, by lurking about the houfe 
at night, fliall indicate an intention of fo doing. , It is 
moft certain, neverthelefs, that furety for the peace or thq 
behaviour could be demanded in no cafe whatever at com- 
mon law, before convifbion, that it fprings wholly from 
ftatute law within time of memory, and that the ftatute 
authorizes it only in cafes of real perfonal danger ; where* 

B fore 



tore ft may very well be doubted upon what legal bottom 
it can be extended farther. In the reign of Edward tbf 
4th, it was determined, that it ought not to be granted to 
a man who fball demand it becaufe be is in fear that an* 
other will take and imprifon him ; by reafon that he may 
have a writ de homine replegiando, or an adion of falfo 
imprifonment whereby he may be repaired in damages* 
This may be too ftri<Sl a conftruSion. But it is a proof 
that our anceftors thought the ftatute ought to be ftri^Uy 
confirued, and that furety of the behaviour ^as only to be 
had as a protection from bodily maiming or deArvt&ion, 
indicated and proved by threats of immediate injury, by 
the wear of dangerous and forbidden arms, or by wander- 
ing and lurking about highways, and other fufpicious 
places, in a fufpeCled manner. It has been reiblved that 
this fecurity cannot be demanded for fear of harm to ier- 
vants, cattle, or goods ; altho' a fervant may demand it 
for faimfelf in his own perfon like any other man : and it 
is never to be awarded by any magiftrate but upon credible 
oath, or upon his own view, of a fufficient caufe. My 
Lord Coke fays exprefly, that ^^ ilanderous w;ords are not 
*' a breach of the behaviour, for tho* fuch words are 
<< motives and mediate provocations for breach of the 
*« peace, yet tend they not immediately to a breach of the 
*< peace, like a challenge, &c." Many ftrange difcre* 
tionary deviations, however, from the words of the 
ftatute, have been made and upheld with forced con* 
ftrudions by judges, in the flux of time ; untill, in the 
latter end of James the ift's reign, it came to be aflcrted 
by Mn Dalton, in his book, that furety for the behaviour 
could be demanded of libellers. I prefume, however^ 
he muft mean for fuch a libel on fome particular perfon 
as diredly and immediately tends to provoke him to £ght| 
for, I believe, it has been referved to our day, and .to the 
complement of crown-law by Serjeant Hawkins, to have 
it maintained either in print or at the bar, that fuch furety 
can be required for any public libel, or for a libel on any 
particular perfon not diredly tending to an immediate 
breach of the peace. Be this as it may, the pofltion is not 
warranted by any a£t of^parliament, and is therefore ab* 
folutely illegal* 

It has been refolved *< That fedition cannot be com- 
«' nutted by words, but by public and violent aflion." 

••An* 



Airf my Lord Coke himfclf (the introduftor, foftcrer, 
inaturer and reporter of the prefent ftar-chamber do<Slrine 
about libels) relates ** that in the 30th of Q. Elizabeth, 
•* one King with fureties was bound by recognizance to 
•• appear at the next feffions and in the mean time to be 
■ •* of the good behaviour. That he appeared and was in- 
** £^ed for flanderous words fpoken," Jince his bindings to 
a Iquirc, namely. Thou art a pelter, a lyar^ and has told 
my L^rdjioriesy and for breaking and entering the fquire^s 
chfe 4ind chafing and vexing his cattle y and for calling hitn 
afterwards a drunken knave. That the indi6lnnent was re- 
moved afterwards into the King*s-Bench, and there it 
was 'debated divers times both at the bar and the bench ; 
whether, admitting all that is contained in the indi6lment 
to be true, any thing therein was in judgment of law a 
breach of the faid recognizance. And that it was refolved 
** neither any of the words, nor the trefpafs were any 
•* breach of the good behaviour, for that none of them 
** did tend immediately to the breach of the peace, for 
*• tho* the words liar and drunken knave are provocations, 
** yet tend they not immediately to the breach of the 
** peace, as if King had challenged the fquire to fight 
•• with him, 01^ had threatened to beat or wound him, 
•' or the like, for thefe tend immediately to the breach 
"** of the peace, to a trefpafs on the perfon, and there- 
** fore are breaches of the recognizance of the good be^ 
^' haviour.^ 

*« Surety of the pea<:e alfo (according to fomc great 
*^ authorities) is not to be granted, but where there is a 
** fear of feme prefent, or future danger, and not merely 
^ for a trefpafs or battery, or any breach of the peace ! 

•* that is pcijfl ; for, this fort of furety is only for the fecu- \ 

•* rity of fuch as are in fear !^ 

Di-, Eurn^ after giving a fuccinft and clear hiftory of 
the feveral extenfions of the fenfe of the ftatute, cafe after 
cafe, and reign after reign, with ftriking propriety remarks, 
that ** one great inlet, to the larger and at length almoft 
*" unlimited interpretation of the words, was an adjudica- 
** tion in Henry the Seventh's time, That it was lawful 
** to arreft a man' for the good behaviour, for haunting a 
f fufpetSed bawdy-houfe, ■ with women (^ bad fame** 
and concludes with the following judicious reflexions : 
5? Thus the fcnfc of this fiatute has been cxte?nded, not 

B 2 '* only 
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*^ only to cffences immediately relating to the j^ce, but 
•* to divfirs miitchaviour not direftly tending to a breach 
•* of the peace; ipromucb, as it is become difficult to 
** define how far it (hall extend, and where it ftall |lop. 
** Therefore, the natural and received. fenfe of any ftatutc 
<« ought not to be departed from without extreme necef- 
** fity; for, one conceflion will make way for another, 
*< and d)e latter will plead for the fame right of admiffion 
** as the former." 

Let the legiflature interpofe therefore, when they fhall 

think fit, and fee the public fafety requires it; but, I hope, 

jio crown Judge will ever prefume, for the future, to do 

more thzn jus dicere^ and not jus dare* Every day makes 

one more fenfible of the wifdom of JriJIotle^s couniel in 

making laws ** ^oad ejus fieri poflit, quamplurima legibus 

*' /^j definiantur, quam pauciffimaja<iiV/V arbitrio relin- 

•< quantur." If Judges are not bound faft with chains 

.of laws J cujloms^ ordinances and JlatuteSy it is impofliblc 

to divine what a fervile Chief Juftice may not one day give 

out for law, to gratify the fpleen of an anxious, confciencc- 

ftung, and detefled minifler*. And fuch a horror have 

I, particularly, of the introduction of any new criminal 

law into this countiy, that, were it to happen, rather 

than fubmit thereto, 1 fhould be even for accompanying a 

jioblc Law-lord to Ultima Tfmle^ which, by the Ihiver 

he fpoke it with, I guefs muft be Scotland, the very 

northern fcrag or bleakeft barebone of the ifland. A man 

ivould fly any where in fuch cafe, 

\4l the end of the fir ft 'paragraph in "page 37, add the 

following : 

' And " it would be (as Hawkins fays) extremely hard, 
<* to leave it to the difcretion of a common officer to arreft 
** what perfons, and fearch what houfes he thinks fit : 
** and if a Juftice cannot legally grant a blank warrant for 
f the arreft of a angle perfon, leaving it to the party to 
** fill it up, furely he cannot grant fuch 'a general war- 
♦* rant, which might have the efFe£l of an hundred blank 
€i warrants." 

* Whoever is inclined to enter fully into this important part of the law. 
Surety for the hebavhur, ihouW confult Marrow, Crompton, Lambard't 
^irenarchy. Pulton dc Pace, Fitzlierbert*s and Burn's Jti^ce, &c. 

At 
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^At the mi ef the fecond paragraph^ in page 48, aU 

the following : 

L. C. J, Hale lays down thcfe rules, as to warrants to 

fearch for ftolen goods, *' (i. j They are not to be granted 

** without oath, made before a Juftice, of a fislony com- 

'^ mitted, and that the party complaining has probable 

<^ caufe tb fufpefi: they are in fuch a houfe or place, and 

<^ do fhew his reafons for his fufpicion ; and therefore a 

« general warrant to fearch all fufpeded places is not 

*' good'; nor are^ general warrants dormant, juftifiable, 

** nor do they give any more power to the officer or party, 

** than what he had without them. (2») It is fit to ex- 

■** prefs that fearch be made in the day-time. (3, J They 

** fhould bedireded to conftables, and not to private per- 

** fons, though the perfon complaining ihould be prcfent, 

•* becaufe he knows his goods. (4.) It ought to com- 

<< mand that the goods found, together with the party id 

** whofe cuftody they are found, be brought before fome 

** Juftice of the peace." 

In page 'gi J line 28, after the w^riLaw, add ihi 

following : 

It would, however, be more injurious to liberty, to 
have any Chief Juftice, contrary to the pra£lice oif his 
predeceflbrs, narrow the great remedial zSt of Charles the 
2d, to the fingle cafe of a commitment to prifon, or re- 
ftraint by a legal officer, for criminal or fuppofed crimina) 
matter ; fo that if I was reftrained of my liberty, without 
the charge of any crfme, by a man not pretending any 
authority of law for what he did, I ihould be without any 
immediate redrefs, if fuch reftraint happened in the vaca- 
tion-time. As for inftance, if Twas taken up by a Ser- 
jeant of the GuaHs with a file of foldiers, on a verbal or- 
der from a Lord, Groom, or Page of the Bed-chamber, 
without any caufe afligned, and hurried away to the Sa- 
voy, or to a (hip at the Nore. 

In page ^gy inftead of the laft paragraph (of the 
text) and the laft but one^ read the following : 

Or, if any Chief Juftice, with a view to the introducing 
a fpirit of arbitrary and difcretionary determination in 
courts of law, under a fpecious pretence of equity, ihould 

from 
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fiysm the teat Qf juflice Seclare he defired to hear of no 
cafe that was Setcrrained above 50 years ago. 

Or, if any Chief Juftjce Should, by folemn but unnfr- 
ceflkry givings out from the Bench, endeavour to blaft the 
repute of Juries witb mankind, by pronouncing that the 
trial by jury would be the very worA of all, were it not 
for the controuling power of judges, by the award of new 
ttialsand the reconuderation of verdi^, and that, indeed* 
it could never have fubfiflcd had it not been for iiich con- 
trol, by Teafon of the want of capacity in juron, and the 
change* of the times. 

Or, if any Chief Juflice fliould arrogate to himfelf at 
Nifi Priusy the feparate provinces of Judge, Council and 
Jury, by cutting fliort the one, and impofing his own 
lenfe of things upon the other, and if, upon any occaConj 
a verdlft: contrary thereto, was perfifted in to the laft, 
ihould imperioufly and unconftitittiooally demand of tbe 
jurors th«r teafons for the fame i 
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THIRD EDITION, 



TO WHICH 



All the Pages mentioned refen 



In page 8, inftead of the Une^ from 27 /^ 33, read 

the following. 

THAN the common, regular information, which, by 
virtue of a ftatute4>flr«fl foon after the revolution, 
can not now be filed, for any trefpafs or mifde- 
meanor, without exprefs order ef the King's Bench, and 
the Informers enti£!ring fnto a recognizance to pay cofts to 
the Defendant if acquitted upon the trial, m, if fuch in- 
former do ^t proceed within a year, or procure zNoli 
Profequi. The Attorney General, however, informing 
ex officio never pays any cofls : fo that he may harrafs the 
peace of any man in the realm* 

Inftead of the laft line in page 48, and thefirjl line in 
page 49, read the following : 

And yet, as I take it, although the Privy Council, as a 
board, have conftantiy exerciied this power, no fingle 
Privy Counfellor, nor any number of Privy Cottfifellors 
AOt met in Council as a Board, can pretend to fuch a 
Power. Be this as it may^ the being a Privy Counfellor 
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■r Secretary of Stale, docs not make a man a Juflice of 
Peace, and more authority or jurifdiflion noSecreuiy ever 
rlaimc^t To render bim fOf it has, &c. 

. At thehettm ef page ipo aiitithe /ol/ewing : 

f He does not wifli to have his fubjeds itddicfs htm, in 
(he language of Divinity, as m0/? aierailti or to have 
them vow a whalt life ef devethn to him. 
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DEFENCE 



OF THE 



MAJORITY. 

5^?"?? H E Defence of the Minority 
5 T r is writ with a Spirit and Elo- 
k^'^jMl quence of Stile which fuffi- 
ciently diftinguiflies it from the vulgar 
and ordinary Produdions of Party 
Writers. It is fuperior to the low Scur- 
rility and perfonal Acrimony which of 
late have fupplied the want of Argu- 
ment, Fad and Convidion } but which 
do not therefore become by any means 
lefs acceptable to a Clafs of Admirers, 
who are apt to miftake the Virulence 

A of 
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of AhuCe for Wit, and the Maligoity 
of Envy for a difintcrefted and gene- 
rous Independance. It contains, how- 
ever, an Appeal to the Feelings and 
Underftandings of Mankind ; and fub- 
mits. the Condud of Two Hundred 
and Twenty Gentlemen to the Deci- 
fion of the Public. In this Light, I 
have A Right in common, with every 
other Man to enter freely into the Dif- 
cuffion of it, and to exprels my Cen- 
fure or Approbatioa of .it, together 
with the Reafom that influence my 
Opinion. This I am the more readily 
inclined to. do, as it is too bold in its 
Afiertions, and too plaufible in its - Ar> 
Ijument, not to deceive many who, 
though not naturally inclined to think 
ill of- Minifters only becaufe they are 
Minifters, have not the Means of ob?- 
taining that Infc^mation- which is ne- 
cefTary to confute artful and fallacious 
Heprefentations, contrived, to ieducc 

their 
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^dr Afie£lion8, and to miflcad ' their 
Judgments. It is to fuch only that I 
addreis my&lf ; (or as to thofe who 
are under the Influence and Prejudice 
of Party, I by no means exped to gain 
their Attention, ihuch leis do I attempt 
their Convidion : Time and the Expe- 
rience of themielves and others will do 
Aat by Degrees which no Arguments 
can efFedi; the well-ihtentioned will 
{boner or later return to their natural 
^fs, and the others will become, at 
length, the Dupei and Vidims to their 
Avarice or Ambition. ' 

I fhall make no DiiEculty to begid 
by declaring that I am neither the Au-» 
thor of the Letter alluded to, nor do I 
know who the Author is : I have never 
read the Thing itfelf, nor from the 
Idea I have now conceived of it, do J 
deiire to read it. As I am not inter* 
efted therefore in juftifying that Paper, 
I ftiall content myfelf with making 

A 2 only 
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only fbme general Obfervations upon 
the Work before me, which I (hall en- 
deavour to do with Fairnels, Truth 
and Sincerity ; and by endeavouring to 
flate Fads and Tranfadiions as they 
really are, fhall undertake the only 
ei&dual Defence of the Majority. 

The Defender then fets out with ar- 
raigning the Candour, and attacking 
the Credit of the Writer in the Gazet- 
teery for having mis-flated and mifre^ 
prefented the Motion made in the Houfe 
of Commons, viz. " Whether a Ge- 
neral Warrant from a Secretary of State 
be warrantable by Law or not.'* In 
order to prove thi^ a Mifrcprefentation, 
he tells you he has beep at the Pains of 
tranfcribing the Motion out of the 
Votes, and gives it you as follows: 
*' That a General Warrant for appre- 
hending and feizing the Authors, 
Printers, and Publifliers of a feditious 
Libel, together with their Papers, is 

not 
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riot warranted by Law.*' This he re- 
prefents as formed upon the Jingle Caje 
before them ; upon this he every where 
{^ates his whole Argument. What 
fhall we fay now of this Author's Can- 
dour, if we find upon Examination 
that he has himfelf mis-flated the Mo- 
tion 5 that the Motion, as he has given 
it, was by the Houfe adjudged to be fo 
little formed upon the fingle Cafe before 
them, at leaft fo little equal to the Cafe 
before them, that they found it necef- 
fary, in the Courfe of the Debate, to 
alter and amend it for that very Reafon, 
by cwnmon Agreement of all Parties? 
The Author has tranfcribed the Motion 
as it was made upon the 14th of Fe- 
bruary ; he will give me Leave to 
tranfcribe it as it flood amended on the 
1 7 th, to which the Debate had been 
adjourned ; which I have my Reafons 
for inferting, as he had doubdefs his 
Reafe>ns for omitting it: " That a 

General 
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General Warrant for apprehending and 
fcizing the Authors, Printers, and Pub- 
lifhers 6f i fcditious arid treafonable 
Libel, together with their Papers, is 
nbt warranted by Law j although fucb 
Warrant hath' been ijfued according to 
the Ufage of Office^ and hath been fre- 

< ■ • ■ ■ 

quently produced to^ 2iVi^fofdr as ap- 
pears to this Houfey " the Validity thereof 

bath never been debated in the Court of 

, . •^ 

Kings-Bench^ but the Parties theretipoh 
have been frequently bailed by the faid 
Court ^ 

Thus ftood the Queftion, as amend- 
ed by the Confent of . thofe who moved 
it ; it was therefore fueh as they had 
adopted ; it was the only Queftion un- 
der Cohfideration of the Houfe, When 
they voted to adjourn it for four 
Months. The Public will judge how 
feirly it has been reprefented by the De- 
fender of the Minority. I will only 
obferve, that it was fo altered, in order 

2 to 
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tp give the Public a true Idea of th(5 
Cafe upon which this Queftion wa$ 
agitated; that die Warrant olF Lord 
Hallifax was not for a feditious, but iot 
a feditious and treafonabh LH^el ; and 
that the Circumftance of having adr 
mitted to Bail Peribns apprehended 
under fuch Warrants, inft^d of giv* 
ing them their full Difcharge, is of ib 
much Importance to the Queftion of 
the Legality of the Warrants, that ia 
the Opinion of an old, experienced 
and able Lawyer upon that Occa/ioni 
who will ever be efteemed an Honour 
to the Profeffion, it implies no leis than 
an Imputation of Perjury, to fuppof^ 
fuch Pra^ice to have prevailed Ia the 
Court of King's Bench, unldfe the Le-^ 
gality of the Warrants haul been at the 
fame Time ackiw^vledged by that 

The Public being thus in Pofleflkxi 
of the true State of the Queftion itlell^ 

I now 
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I now proceed to examine the Realbn- 
ing of the Defender upon the Queftion. 
Had the Motion been general, as 
ftated by the Gazetteer, " Whether a 
General fVarrant from a Secretary of 
State be warrantable by Law or not? 
it feems the Author is of Opinion, that 
it would have been fuch, as a thinking 
and honeft Man might very fairly and 
confiftently have voted againft, though 
he had voted for the Motion limited 
only to the Cafe of feditious Libels.** 
I moft readily agree with him, that 
the two Propofitions are highly diffe- 
rent ; as different as an honeft Zeal for 
the Liberties of the Subject (though 
perhaps, in my Judgment, as well as 
that of the Defender himfelf, a mif^ 
taken one), and a captious and partial 
Pretence, calculated to ferve no Pur- 
pofes but the Purpoles of Party ; to 
amule the Public with the Sound of 
Liberty ; to obtain, under that fpecious 

Plea, 
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Plea, a larger Divifion in Parliament j 
and by an ex pofi faSio Refolution, that 
could extend to reach no further than 
to a particular and recent Inftance, to 
fquint a Cenfure of Blame, Oppreffion 
and Innovation upon the uninterrupted 
Practice of Office, juftified by Prece- 
dents produced from the Time of the 
Revolution, reaching back perhaps to 
the remoteft Times, and combined with 
the very Eflence of Government The 
two Propofitions are fo diiferent to my 
Apprehenfionj that the one takes away 
from the executive Power, an Autho* 
rity which may frequently be found 
cflential to the very Being of the State j 
the other is merely trifling with the 
Public, by profeffing to give them ^ 
Security to their Liberties, when, in 
Fad, no fuch Security was intended ** 

B It 

* It may not be amifs to obferve, with regard 

to the modern Pra£lice of this tHodern Office^ that the 

Office 
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It fliould feem as if feditious Libels 
were confidered by the Gendemen of 
the Minority as a Soft of harmlels 
Sport, a mere Exercife of Wit and 
Talents, and an innocent Exertion of 
the Liberty of the Prefs. !Perhaps they 
may ftile this very Libel, upon which 
their Complaint is founded, an irreve^ 
rent Pafer^ a licentious Paper ; that 
the unhappy Man has gone rather into 
a blam'eable Excefs; that they do not 

Office is mentioned amongft the firft Officers of 
3tate upwards of 200 Years ago, in the A61 of 
Precedency 31ft Hen, VIII. by which it is enaft- 
cd, That the King's Chief Secretary (hould take 
flace above all others of his Rank and Degree ; 
and that though the various Papers and Volumes of 

• * 

Record which were brought to juftify and confirm 
"the Praftice,' were confined only to the Date of the 
Revolution-, it fhould by no means be underftood 
that it then took its Rife, having been frequently 
praftifed in former Reigns ; but that Date was 
mod efpecially chofen as the happy JEra of our 
Liberties being confirmed, and. the Conftitution 
cftablifhed upon its prefent Foundation. 

pretend 



pretend, tojuftify it. — Parliament has 
given it anpther Stile :^ It ftands brand- 
ed by their Refolution " as a falfe, 
fcandalous and feditious Libel, con- 
taining Expreflions of the moft unex- 
ampled Iniblence and Contumely to- 
wards his ^(lajefty, the groffeft Afper- 
fions upon both Houfes of Parliament, 
and the moft audacious Defiance of the 
whole Legiflature; moft manifeftly 
tending to alienate the AfFedions of 
the People from his Majefty, to with- 
draw them from their Obedience to the 
Laws of the Realm, and to excite 
them to traiterous Infurredtions againft 
his Majefty 's Government." Do fuch 
Attempts as thefe fo little intereft the 
Dignity of Government and the pub« 
lie Peace, as to require to be excepted 
by an exprefs Vote of Parliament, and 
to be confidered as no higher an Offence 
againfl the State than the fublijhing a 
Libel f Such are the Defender's Words ; 

B 2 fuch 
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fuch tlie manner in which thefe true 
and temperate Friends to Liberty dil^ 
claim the Sentiments of that abomina- 
ble Paper, which, if it had been ad- 
judged to have excited, inftead of tend- 
ing to excite, would have been no lefs 
a Crime againft the State than that of 
High-Treafbn, without any Palliation 
whatfoever. 

Such then is the Tendernels and 
Concern of the Defender of the Mi- 
nority, for the Peace and good Order 
of Government, and the public Secu- 
rity : Let us now examine, whether he 
Jias been more truly zealous in the le- 
curing the Liberties of the Individual, 
and ** defending the undoubted and 
vndifputed Birth-Right of the Subjed." 
The Motion, take it as it was moved 

Jjy Sir Tf^. M h^ and leconded by 

Sir Q, S //<?> on the 1 4th, or as it 

(lood amended in the adjourned Debate 

on the 17th, contains what? It con- 
tains 
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tains a Refblution of one Houfe of 
Parliament, which therefore is only a 
Declaration of their Senfe of the Law, 
not a judicial Determination of Law, 
which might be pleaded in a Court of 
Judicature, that a General Warrant 
for feizing Authors, Printers and Pub- 
lifliers of a leditious (and trealbnable) 
Libel, together with their Papers, is 
not warranted by Law. This Relblu* 
tion then would have been the only 
Medium that could be found ; the ex- 
ad and precile Remedy to the Evil 
complained of; which, ^^ without 
Jiirring captioujly fo delicate a ^uejlion 
of Government^ as that which they 
are with fo little Candour charged 
with," would have been fufEcient to 
have quieted the Fears that had been 
fo induftrioufly infufed into the Minds 
of Men upon this illegal and arbitrary 
Proceeding. Let us foe then what 
real Security this Refolution would 

havt 
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hftve given; ^n4 whether, with aE 
t^e Care, Accuracy and Nicety with 
vi^ich it was drawn, the Cenfure of 
it might not poffibly have been evaded 
by ferae future Secretary of State in, 
^H^ilar Inftances. If he granted the 
Warrants general^ and for leizing the 
Paper Si he would, I confefs, {land 
condemped under this Relblution ; bu| 
luppofe, as a poflible Cafe, he fhould 
have granted a particular Warrant| 
describing the Perfon, for the feizing 
the Papers, and a general Warrant 
foir apprehending the Authors, Printer^ 
and Publijhers', I would be glad to 
know whether either of thefe Warrant? 
would fall under this Relblrttiofi ; or 
whether, if the Words treafbnable 
Pradices were inferted (and endeavour- 
ing to excite to Treafon, I fhoutd fuf- 
ped: to be a treafbnable Prad^ice) wh&" 
thef, in that Cafe, a General Warrant 
might not pafe uncenfured, including 

both 
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both the Perfons and Papers. If tiiefe 
iEvafions could indeed fruftrate that Re- 
folution, as I conceive thejr would, I 
hope I inay be pardoned in having al- 
ferted, that this Refolution was ofieriiig 
a Security to Liberty, which thefe very 
Gentlemen themfelves, if ever tbej^ 
flioiild be fo' happy as to become Mi- 
nifters, were left at full Liberty to fruf- 
trate and evade, as often as they fhould 
fee Occafibn, and would confequently 
amount, in Effed, to juft no Security 

at all. 

If the Liberty of the Subjeft be the 
only Objed: to be confidered, and it 
is proved to be incompatible with Ge- 
neral Warrants in one Inftance, it is 
inconfiftent with the fame Warrants in 
any other. A future Minifter may 
change a Word only in the Form, and 
fubjedt us to the fame Evil: Liberty' 
demands that there fhould not be left 
a Poffibility of Danger j if you grant 
2 us 
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US no more, you grant us nothings 
If, on the other Hand, the Safety of 
the public Weal, in which is included 
the Liberty of each Individual, ought 
to over-ballance that Poflibility (and 
Experience has proved it is only a Pofli- 
bility) of Danger to the Rights and 
Liberties of the Subjed; if that be 
the Sentiment, and I believe it was the 
Sentiment of every realbnable Man up- 
on the Occafion, let us not amufe' 

Mankind, and make that Exception 
only to our general Reafbning, which 
will give them no Benefit, and is, 
perhaps, of all other, the Inflance the 
moil dangerous to the public Quiet. 
I feel that in the prefent Temper of 
the Times, one is almofl afraid to call 
any thing a Libel. Private Charadiers 
are at the Mercy of every namelefs 
Scribbler: the moft fecret Anecdotes 
of Domeftic Life are expofed, mil^ 
taken, mifreprefented, by Men who 

are 
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fffe Strangers to your Character, you? 
Per^n, and almoft to your Name* 
This, however, is a privji,te Evil, and 
has this. Jlemedy, that by degree? 
Abufe will lofe its Poignancy,, and Ma* 
lice itfelf will be filent when fhe finds 
herfelf no longer attended to. But 
the Cafe of feditious Writings is of 
more general Mifchief. It is the fubtlc 
PcMlbn that creeps impa*ceptibly thro' 
every Veiti; the Seed of Jealoufy, 
Revolt, and Civil Difcord ; and is at 
leaft the Parent of Treafon, if not 
the Offspring of it. 

The next Thing the Defender of the 
Minority undertakes to lay before the 
Public, is the Proceeding of the Court 
of Common Pleas, which he com- 
plains has been as grofsly mifreprefented 
•in the Gazetteer^ as the Motion had 
;been mis-ftated« He allerts, with a 
■very peremptory Decifion, *' that the 
Queftion of the I^egality of the War- 
rants 
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rants is not now fub judice^ nor has 
ever been in a Ctourfe of legal Determi- 
nation." To prove this Aflertion he 
has given Extradls in his Notes out of 
the feveral Bills of Exceptions, and en- 
deavours to prove from them, " that 
the only Queftion rum in legal IfTue, 
or that can be brought before the Court, 
is, whether a Secretary of State be a 
Juftice of Peace ; I fuppofe he means 
within the Senfe of the Adt of the 7th 
of James I. and the 24th of George 
11. I would be glad to know, whethei- 
by the Words novo in legal IJfuey he 
would imply what he firft aflerts, that 
the Queftion of the Warrants never has 
been in Iffue before the Court; or 
whether he means within the ftrid 
Senie of them, that in thole feveral 
Bills of Exceptions the Parties have 
thought fit to reft their Appeal upon 
Lord Hallifax not having been made 
a Party* to the Bill, without infifting 
2 upon 
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upon the Legality of the Warrants un- 
der which they aded. 
, In the fcveral Caufes brought before 
the Court of Common Pleas in Confe- 
quence of thefe Warrants, it is necef* 
Jary to obferve there are two different 
Complaints. The one is for having 
a(^ed under an illegal Warrant, as in 
the Action by Wilkes againft Wood^ 
where the Legality of the Warrant is 
the file 77)ing in IJfue ; in barr of which 
Adion, Mr. IVood is advifed by his 
Council to plead that Lord Hallifax 
Vfas not made a Party, according to 
the 7 th of James L and 24th of George 
IL This Plea however is over-ruled \ 
the Court proceed to determine the 
Caufe, and a<9:ually give Dainages to 
the Plaintiff; by which the Warrant 
ftands condemned. The Bill of Ex- 
ceptions is only in the Nature of an 
Appeal from this Decifion. The other 
Ground of Complaint, as in the Adioh 

C 2 brought 
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bmught kiy William Huchll agffiuftf 
one of the Mcflengers, is twofold 5 fop 
having iu^ed under an illegal Warrant, 
and for having miftaken the Objed df 
thai Warranty in apprehending one who 
was neither Author, I*rinter, or Pttb* 
Efber of tile Libel therein fpecified. In 
this, latter Inflance it is evident that the 
pleading the Legality of the Wairants 
would be of no Effe^^ it is particu-' 
krly exprefied in the Bill of Exception* 
quoted in the Note, " That fuch Seizure 
and Imprifonment were mot made or* 
done in Obedience to the faid Wat rant -% 
nor had the iaid Defendants, or any of 
them in that Behalf, any Authority 
thereby. It was equally inefFe<5lual -to 
makeUfeof the other Plea in barr of 
the A<aion, • viz. that Lord HaUifaa 
had not been. made a Party, fince is 
was -evident they had not a^ed under 
any Authority from him, not having 
jn^d in Ohedieme to bis Warrant, It 
'- was 



ijbt dnsrefore tietetmined, ■ thsSt xifontS^ 
mh/e Ca^ t&is.jfinsero/ Msosaers fo pro* 
d-^fsed and proved were ikA: Hifficibnl 
fo barr thfc ikid Wiliiam^ Hucieli of 
has Adion. In this Caiiier tlserefoib 
there ^erc alfo Damages .^ven ; [ to 
which a m\ 6i Exceptions 'wa& tikssL 
The Differoice betweeh thefe twb 
Cafes fliduld be carcftiHy diiflinguifliedi 
In the latter Cafe, the Legality of thd 
Warrant was ridt projirly pefhapfe 1ft 
Iffoc before liie Court: fhe Defeftdaift* 
ftood condciftncd upon the v^eiy Fa£t 
of the Tran^uaicm \ it Was heceffary 
for them to prove that they* had a<aei 
under the Wafraat, heiifore they -eou!! 
leap a»y Advantage fr<!)m the LegaKty 
of 4t, In tlh6 other Cafe,' Kow was it 
^(StAe^ in the Natoe of ^ommdii 
'Smky <§o ^oine -to any IDit^rminatioii 
«^tt-«he Merits ^of that Catife, witftP- 
ottt i»kiB| laii> €bH!fidiefa?ti6h ftc onl^ 

Objea 
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Obje<a of it I Had the Court indeed 
admitted the Plea, mentioned in the 
Bill of Exceptions, in barr of the Ac- 
tion, viz. That Lord Hallifax^ and 
rfiofe who aded under his Warrant, 
were entitled to the Benefit of particu- 
lar Ads of Parliament, by which akm 
diey would then have been entitled to 
a Verdid with Cofts, they might indeed 
have avoided entering into the Merits 
of the Caufe before them; but they 
rejeded the Plea, they tried the Caufe, 
and gave Damages for the Plaintiff. 
Damages for what ? Becaufe Lord Hal- 
Ufax was or was not a Juftice of the 
Peace? Becaufe he ought not to. have 
been made Defendant, where in Fad 
he was not made Defendant with them 
in that Adion brought againfl them? 
What can the Author mean, or what 
can he conceive was in IfTue befbre the 
Court when thofe Damages were^ven> 

if 
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if the Legality of the Warrant was 
not before them * ? 

So 

^ In order to give the Public a more full Ideac^ 
the Queftion, it is necefiary to ftate the A£ts of 
Parliament alluded to, concerning the Privilege of 
a Juftice of Peace, by which they will perceive 
how little that could be made the only Slueftim m 
legal IJfue. 

By the 7th of James I. if any Adtion be brought 
againft a Juftice of Peace for any Thing done ia 
his Office, he may plead the general liTue, and 
give the fpecial Matter in Evidence ; /. e. he may 
plead Not Guilty to the whole Charge, and juftif/ 
himfelf upon the fpecial Matter, or the peculiar 
Circumftances of the Cafe. 

By the 2ift of James I. fuch Aftion (hall not be 
laid but in the County where the Fad is committed. 

By the 24th of George II. no Writ Ihall be fued 
out againft a Juftice for any Thing done by him 
officially, without Notice in Writing given a Month 
before the fuing out the fame, containing the C^ufe 
of the Adion, indorfed with his Name and Place 
of Abode *, for which he (hall be liable to the Fee 
of One Shilling, and no more : and unlels it fhall 
appear that fuch Notice was given, the Juftice fhall 
be entitled to a Vprdia and Cofts. The Juftice 
may, at any Time within one Month after fuch 
Notice, tender Amends to the Party complaining; 



[ ^4 ] 

So much for the Matter of Fa<S& 
concerning the Proceedings in the Gotut 
o£ Common Pleas, which I have been 
the more tedious in explaining, as the 

and if it fhall appear that he ha^ offered fufficient 
Amends, he (hall recover a Verdift and Cofts^ 
No Evidence (hall be admitted for the Plaintiff, oa 
trial of any Caufe of Aftion, except fuch as is 
contained in the Notice, No Aftion (hall be brought 
c^ainft any Confiable^ or other Officer^ aiiing in Obedi- 
ence to the U^arrant of a Juftice of Peace, until 
Pemand hath been made by the Party, in Form,^ 
of the Perufal and Copy of fuch Warrant, and 
the fame has been refufed or neglcfted for thq 
Space of fix Days after fuch Demand : and if, af- 
ter obtaining fuch Copy, an Aftion be brought 
without making the Juflice Defendant, the Jury 
0iall give the Verdid for the Defendant, on the 
Warrant being produced and proved, notwith- 
ftanding any Dcfeft of Jurifdiftion in the Juftice. 
If fuch Aftion be brought agairift the Juftice and 
Conftable jointly, on proof of fuch Warrant, the 
Jury fhall find for the Conftable : and if Verdift 
l?e given againft the Juftice, the Cofts recovered 
by the Plaintiff fliall be taxed by the proper Offi- 
cer, fa as to include fuch Cofts as the Plaintiff i$ 
liable to pay to fuch Defendant, for whom fucH 
Verdift is found. 

Defender 
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Defender of the Minority feettis to lay 
ib great a Strefs upon that Part of his 
Argument* I will now proceed to 
apply this Reafoning to the Condud of 
the Majority, who ftand accufed of 
having had Recourfe to this fallacious 
Argument, to avoid determining this 
great and important Queftion. After 
what has appeared in the foregoing 
Pages, I flatter myfelf the Reader will 
think there was fbme reafon to enlarge 
upon " the Impropriety of deciding in 
Parliament, a Queftion then depending 
in a Court of Judicature;" they may 
be inclined, perhaps, notwithftanding 
the contrary Aflertions, to acknowledge. 
that the Queftion was then depending ;• 
nay, that it has fince been a<5lually de- 
rided in a Court of Judicature. If it. 
had not been in IfTue, it is evident it 
\yas in the Power of any one of the 
Parties ading under that Warrant, to 
have brought it into Iffue at his Op-. 

D tion 5 
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tion ; and that Argument alone would 
have been fuiEcient to evince the Im- 
propriety of the Interference of Par- 
liament, unlefs where the Neceflity of 
Ibme peculiar Circumftances had abfo- 
lutely required their Interpofition. What 
then, fays the Defender, has Parlia-> 
ment never proceeded to examine into; 
Abufes by a Motion in either Houfe, 
to exprels the Senfe of that Houfe by 
a general Refolution, and upon that 
Refolution to bring in a Billf Have 
they forgot the Cafe of Lord Chief 
Juftice Keeling \ of Lord Danby\ o( 
Lord Chief Juftice ScroggSy and of 
Lord Marlborough? " which if not 
thought appofite each feparately to 
every Point, yet in the whole, and 
taken together, is conclufive to every 
material Circumftance in the Proceed- 
ing of laft Year ? " No : the Defendef 
may be affured tbofe Cafes are not for-, 
got 5 but though this kind of colledtive 

Precedent 



[ 27 ,] 

Precedent may be very conclufivc to 
our Author, and to the Gentlemen of 
the Minority ; yet he will pardon me, 
if I confefs I am unable to perceive 
how thefe Inftances, which taken fe- 
parately are moll certainly nothing to 
tbe Purpofe, can when bundled toge- 
ther become appofite to the prefent 
Queftion. Two of the Cafes regard 
the Supreme Judges of a Court of Ju- 
dicature ; one wantonly abufing hjs 
Authority, and perverting the Law to 
the Purpoles of Vexation and Oppref- 
fion ; the other pleading Ufage indeed 
for a Pra<9:ice, which was dangerous to 
the Safety of the Subjed:, but which 
was by no means juftified by the Ne- 
cdlities of the State : both Co far from 
being in a Courfe of Trial, that they 
were amenable to no Court or 'Tribu- 
nal, but to the great Source and Guar- 
dians of our Law, the High Court of 
Parliament aflembled. The two other 

D 2 Cafes, 
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Cafes, the one is a Cafe of High Treafbn 
in Lord Marlborough^ fufpeded of aid- 
ing and abetting the King's Enemies; 
a Cafe which, as well as that of Lord 
Brooke and the Earl of Warwick., in 
1640, on Sufpicion of correfponding 
with Rebels adlually in Arms within 
the Kingdom, if I underftand any 
thing of the Author*s Reafoning, he 
does not himfelf wifh to except from 
the Power of General Warrants : the 
other is the Cafe of Lord Danby, a 
Member of the Houfe of Commons, 
who at the Requeft of his Father was 
apprehended by Lord Nottingham^ 
without any Colour of a Crime alledg- 
cd, and merely from private Family 
Conliderations. How any, or all of 
thefe Inftances, can be applied to the 
prefent Cafe, I am at a Lofs to ima- 
■ gine ; not one of them in a Cour/e 
of legal Determination, two of them 
exempted from any ordinary Courfe 

of 
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of Law, and the other two Cafes differ- 
ing effentially in their Nature from 
the Cafe in Queftion. 

The Defender of the Minority, up- 
on the Strength of theie Precedents 
however, fuch as they are, and upon 
his Reprefentation of the Proceedings 
in the Court of Common Pleas, tri- 
umphs not a little 3 and imagining 
this to be the Fort of his Argument, 
boldly afferts, " that the whole Defence 
of that Day confifted in arguing upon 
the Impropriety of deciding in Parlia- 
ment a Queftion then depending in a 
Court of Judicature." I truft I have 
faid enough to induce my Reader to 
be of Opinion, that had there been no 
other Argument made ufe of againft 
fo hafty a Refolution, it would alone 
have been fufEcient, unlefe out-weigh- 
ed by fome very important Neceffity. 
But,, under Favour of the Defender, 
I can by no Means a^e? nh^t the whole 

Defence 
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Defence of that Day did turn iipon 
that Point alone. . I will take Leave 
to refrefh his Memory with Corns qf 
the principal Arguments which I con- 
ceive to have determined the Majority 
upon that Queftion. In the firft Place, 
the little Neceflity there appeared at 
that Time of examining into a Power, 
which could not be .decided but with 
the utmoft Gravity and Deliberation, 
which had the Sandion of uninterrupt- 
ed Ufage, and which did not appear 
in the prefent Inftance to have been 
abufed, (ince it had not been made ufe 
of to entrap or entangle Innocence, but 
manifeilly with the Intention of difco- 
vering and bringing to Punifliment a 
daring and dangerous Offender. The 
InfufEciency and Futility of the Pro- 
pofition, which might fervc to alarm 
the Jealoufies, but could not fecure the 
•Liberties of the Subje<3;; whilft aRe- 
^^lution upon the Journals, conHned t0 
- i 2 the 
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the Cafe of feditious Libels only, left 
the Warrants, in all other Cafes, ftill 
more confirmed and authorifed by that • 
tacit Approbation. That the Cafe of 
feditious and treafonable Libels was fo 
far fix)m defcrving to be a particulatx 
Exception, that there are few Ihftances 
that more ftrongly juftify the Neceflity ' 
of the Pradice. That if the Houfe of 
Commons fhould be prevailed upon to 
pafe their Cenfure upon fuch Warrants, 
by their Relblutiortj and if afterwards 
the Lords, when appealed to in their 
judicial Capacity, from the Decifion 
of the Courts below, fhould think fit , 
to confirm the Pradice, and to declare 
the Legality of them, one of thefe two 
things muft happen; either the Courts 
of Law muft be divided and con- 
founded in their Opinions, or the- 
Dignity of the Houfe of Commons 
muft fuffei- in the Negled and Con- 
tempt of. their Refolution. That if 

the 
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the Houfe thought proper to taktCogr* 
nizance of General Warrants at all^ 
and to difcufs the LegaHty of them, 
it imported them to go further, to 
probe the Evil to the Bottom, to ex- 
amine it with all the Solemnity (o great 
a Queftion demanded, to form the 
whole into a Law, which fhould hence- 
forward be an effe<3:ual Security to 
our Freedom, and an unerring Guide 
to all. future Minifters, in the Exercife 
of a very dangerous dilcretionary Power. 
That in order to this, it would be ne- 
ceiTary that it fhould be brought be- 
fore the Houlc, in the Form of a Bill 
for regulating the Condud of the Se- 
cretaries of State in all Cafes ; that in 
this Form it might be duly weighed 
in the feveral Stages of the Bill ; the 
Parts of it, and poflible Cafes, thorou^ly 
confidered ; and that when it was per- 
fgdied, it might be determined, not by 
the hafty, and if I may be permitted 

to 
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to fay fo, the ineffectual Relblutioti of 
one Houfe, but that it might receive 
the fblemn Sandlion of the Legiflaturcj 
and pals into a Latv* 

Thefe were among the principal Ar* 
guments that were urged againft the 
Motion, and which occafloned the Vote 
by which the Confiiieration of it was 
poftponed for four Months. Whether 
they have any Force or not, Mankind 
will judge ; and if they are ferioufly 
attended to, I need not fear their Deci- 
fion. 

With regard to the Bill brought in 
by Sir yobn PhilipSy in Confequence 
of his Engagement for that Purpofe, 
it is very well known, and indeed it did 
occafion fome Surprife, that it was re- 
ceived by the Gentlemen of the Mi- 
aority with the ftfongeft Degree of 
Prejudice and Difguft. Their Reafbns 
for it they bed know: certain it is they* 
did not then aflign the Reafon given 

E by 
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by the Defender ; they did not then 
ieem afraid to bind the Faculties of 
Government too tight, and to ^n 
more to the Caufe of Liberty than they 
delired. But it feems they could not 
regulate what they did not allow to 
exiji. What wretched quibbling upon 
Words! They could endeavour to re- 
gulate, the Condud: of Secretaries of 
State, by an ineffedual Refblution of 
one Houle ; but when it was offered 
them to regulate the Pradice effedual- 
ly, by a Bill founded on the Words even 
of their own Motion, if they had dif- 
liked that of Sir yohn Philips^ they 
could not confent to regulate what they 
did not allow to exift. They had cal- 
culated their Refolution to fuch a Nice- 
ty, that that only was Security to Li' 
berty; the Alteration of an Iota in 
Matter or in Form fruftrated their In- 
tentions for the public Welfare. 

The 
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The Defender of the Minority in- 
deed has had Recourfe to one Method 
of gaining the Public on his Side, which 
he will permit me to fay is neither fair 
nor judicious, fince with whatever Art 
and Skill it may have been pradifed, 
the Fallacy of it appears too openly 
to have any Effedl upon an unpreju- 
diced Reader, He has fuppofed an 
Inftance, which he had no Caufe to 
fuppole, of Grievance and Oppreffion ; 
he has drawn a Charader in the moft 
flattering Colours, whether real or fidi- 
tious he beft knows, to engage the 
AiFedion of his Reader: he applies, 
that Charader to a Writing which, 
give me Leave to fay, fuits as little with 
it as Falfehood and Mifreprefentation 
do with Candour and Integrity, or 
Blundering and Ignorance with Know- 
ledge and Ability: And he then fup- 
pofes that which has never yet been 
called a feditious, or treafonable Libel, 
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to be treated as a (editious ot treafbn- 
able Libel; he heightens his Picture 
with every Circumftance of Alluiion, 
of Sacks, and Papers, and Meflengers, 
and then fcts himfelf to argue upon 
what— upon the Phantom of his own 
Imagination. What is this but trying 
to' alarm, our Paflions, when he fears 
he has not yet convinced our Reafon. 
A Secretary of State, as any private 
Subjed: may do, may violate the Laws 
of his Country, may be guilty of Opr 
prefllon and Injuftice ; but if he does 
it, he does**it ai his Perth the Times' 
are not likely to wink at Violence: 
.till a Minifter has been proved guilty 
of Injuftice, we have no Right to ap- 
prehend it from him ; wherl he ftands 
cx>nvided of it, there are Laws that will 
know how to reach him. On the other 
Hand, when the Author of the Budget^ 
be he whom he will, chufes to ampie 
himfelf with writing treafonabk awi 

ieditiou* 



t 37 ] 
ieditidus Libels againft the Peace an4 
Qyiet of the State, the State will take 
Cogoiiance of him, I make no doubt» 
as of any other common Offender. So 
loeg «s he confines himfelf to politicals 
but lawful JDiiquifitions, perfbnal Inder 
cenoy and contumelious Expreflion^ 
will, I truft, be forgiven him, and will 
be, attributed to fome Writer whofe 
Acrimony flows from a. Heart con- 
filmed with Envy, Spleen,, Conceited^- 
ncis and Self-importance, fi-om one who 
has been taught to think himfelf 9 
Statcfinan, and who would be too 
happy to be able to think himfelf a 
Mirvifler. 

The Public have now before thenji 
the Arguments on both Sidei^ and. I 
ihould not hefitate.to make my Ap- 
p^l to them, if they could receiVe.an 
Af^al, where Parliament has, already 
givea its Decifion. ;They have, perhaps, 
expe<fted to hear from the Defends 4 

regular 
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regular and alarming Syftem laid open 
to them, by which an arbitrary Admi- 
niftration had endeavoured to over- 
throw the Bulwark of their Liberties : 
that the Privileges of Parliament had 
been daringly violated ; that fome dan- 
gerous Innovations had been attempted 
to annihilate Magna Charta, the Ha- 
beas Corpus^ or fbme other Pillar of the 
Conftitution : in fliort, that fome inno- 
cent Man had been opprefled by arbi- 
trary Violence, Tyranny, and Perfecu- 
tion. This indeed might jufti fy the 
Language that has been held, and the 
Spirit which has been endeavoured to 

be infufed into the Nation. What 

will they find as the Objed of fo 
much Alarm and Jealoufy ? An Admi- 
riiftration vindicating the Dignity of 
the Crown, the Authority of Parlia- 
ment, and the public Peace and good 
Order of the State. Not innovating, 
not proceeding with Hafte or Violence, 

2 but 
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but fubmitting their Judgments to the 
Pra6:ice of their Predeceflbrs in Office ; 
exerting fuch Powers only as had been 
eflabliflied by repeated Ufage, which 
had frequently appeared before Courts 
of Judicature, had never been queftjon- 
cd in them, but by the Pra£tice of thofe 
Cx)urts had been acknowledged and 
confirmed. Powers, which the befl 
Friends to Liberty had never fcrupled 
to exercife, and which the mofl violent 
AfTertors of regal Authority had never 
dared to abufe: They will- find the 
Object of the Complaint fuch as even 
Party is become ambitious of difclaim- 
ing ; and the Offence of lb. public and. 
fo heipous a Nature, that Parliament 
has palled upon it iinanimoufly the 
feverefl Cenfure. Where then is the 
Grievance, where then is the Founda- 
tion of fo much Clamour ? Have the 
Officers in the Execution of thefe War- 
rants undefignedly miftaken the Qbjeds 

of 
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of thtm ? Will the Parties aggrieved 
deny that they have had ample Satis- 
ladion ? Have they ignoraqtly exceed, 
ed the Powers of the Warrant in a fin- 
gle Circumftance ? If they have, the 
Law is open; no Minider deiires to 
fereen them from the Law; the Law 
knows how to punifh and redrefs. 
,What then doc^ the whole Charge 
amount to ? It amounts at laft to this 
iingie Propofition ; that they did not 
fufe themfelves to be the Dupes of a 
Party, in acquiefcing in a Relblution 
that they thought neither conducive to 
private Liberty, or confiftent with pub- 
he Security. 

After all that has been faid, is it 
poflible for me to difinifs my Readers, 
without lamenting, moft ferioufly la- 
menting, the unhappy Temper of the 
Times? Exhaufted by a bloody and 
expenfive War, not to make Ufe of 
peevifh or harih Expreffions, which 

may 
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may point out, but will not remedy 
pad Evils; burdened with grievous 
but neceffary Taxes at Home; hated 
and envied for our Succefles abroad ; 
with an Ambition murmuring that we 
poflefs no more, yet perhaps unable to 
maintain or occupy what we poflefs ; 
threatned with Evils, which our united 
Strength can fcarce avert, and which 
our .domeflic Difcord may too quickly 
haflen ; in this Situation, is it a Time 
for private Jealoufies, private Difcon- 
tents, and private Interefts to confume 
the Interval that Peace afibrds us I Is 

« 

this a Time to refiafe Affiflance to the 
Public, and to endeavour by eveiy Ar- 
tifice to fruflrate the Afliflance which 
is offered to it by others ? To fbw the 
Seeds of Diffidence and groupdlefs Ap- 
prehenfion; to encourage Murmur^ 
?ind to excite Refiflance againft Parlia« 
mcntacy Impofitions ? To divide again 
the united Kingdoms? To revive the 
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piftindions of Party ^ wdntonlf to 
Ibund the Alarih of Privilege and Tws^ 
rogative, of Whig and Tory, whai did 
"Wi&iom and Goodne^ of the common 
Father of his People had perfected the 
happy Union of hi& Subjedts ? ■ ■ If 
there are any amongft diem who ars 
not quite devoted to the cry of Fasdion ; 
wBo m't yet fifteen the Fedi^Sy and 
opinPi the Call of their Coimtry; let 
them in time re^£l her DiftrefTes ; fuf^ 

pendr at leall, their Difcord and Am-* 
bition^ difkppoint the Malke of 
Enemiei ', confirm the Glories we hard 
acquired; and no longer endeaTour^ 
by the Treachery of inteftine Divi{ions> 
fo acciomplifh what the united Powers 
*if 'Europe hj open Force have in vain 
attempted. For once let a tfue Pubfic 
Spirit prevafl over Iritercft, Prejudice* 
and Pamon, and unite, for a Time ac 
feaft, the incenjlant Patriots pi this 
rTiconftant Cmntrj. , .. 
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POSTSCRIPT. 



TH E Author of die foregoing Sheets 
having been induced to take up hi$ 
Pen againft the Defender of the Minority^ 
from the peculiar Marks that diftinguifh that 
Performance from the other innumerable 
Produftions of the Party ^ does by no meaiis 
think himfclf bound to entei: the Lifts with 
every dull, tedious, illiberal. Writer, that 
thinks fit to treat the Subje<5t of General 
Warrants* It would be indeed endlefs, as 
well as a Talk too irkfome, if h6 were 
obliged to read, and take into Conilderation^ 
ev^ry ^vb»g that may be detailed upon tibc 
old feeaten Ground, Liberty, -CQ^itutim^ 
M^gM Cbarta, the H^as Corpus^ and the 
Bfvalufum^ are Words which, if they were 
lefs frequently founded, would probably be 
more ftrongty felt, and* mcare duly rorelfed^ 
by Men of dl Dcfcriptions. Thcfe Ocnde- 
nen^ on dis contrary, itaax jb vigilant to 
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keep up the Alarm, they feem fb much de-* 
lighted with their own Clamour, they are 
fo loud and at the fame time fo empty, that 
by teizing us for ever with groundlefs Ap- 
prehenfions, they will at laft dull our Senfi- 
bility upon the moft tender of all Objefts : 
When there is real Danger to our Liberties, 
we fhall fcarce perfuade ourfelves that the 
Wolf is at the Door. 

I have before me a moft elaborate Per- 
formance of this kind, which calls itfelf 
An Enquiry into the DoSirine ofWarrantSy &c. 
in . the fmall Compendium of 1 3 5 Pages, 
and profefles to Jbave a View to the Defence of 
the Majority. I am moft heartily forry, for 
my own fake, as well as for the Author's, 
that any thing I may have dropt in that 
Pamphlet fhould have occafioned him fo 
much Trouble. I wifh it had been written 
in fuch a manner, as to have rendered him, 
whoever he is, lefs fore, lefs angry: He 
might have faved in his Common-place- 
Book much Learning and Knowledge for 
fome happier Occalion, and I might have 
faved to myfelf and my Reader the Trouble 
of even this fhort Stricture upon his Work. 

Had this Author afforded me any Clue, or 
regular Connexion, by which t could have 

followed 
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followed him in Argument, I would have 
endeavoured, from a Love of Truth, to 
have taken into Confideration at leaft the 
pi'incipal parts of his Produftion. Happily 
for me, and probably for my Caufe, which 
muft doubtlefs have fuffered in fo unequal a 
Combat, my Antagonift has entirely pre- 
vented me from clofing in with him, by. 
keeping himfelf at fuch a Diftance from me ; 
fbmetimes dodging, fometimes attacking, 
fometimes flying into other quarters. In 
fhort, to quit the metaphor, he has fb nobly 
fet at defiance all Order and Method 
throughout his Work ; he has fo ingenioufly 
intertwined his Matter and Argument ; that 
the Whole remains ah agreeable Confufion, 
which I confefs I have neither Leifure nor 
Capacity to unravel* There Is, however, 
one capital Miftake, in which I think fit to 
fet him right, and in which at leaft I hope 
he will allow me to have fome Pretence to 
fpeak with Certainty; namely, as to the 
Perfon of the Author of the Pamphlet. 
Tho' I do not think it neceflary to declare 
who is the Author, I will fo far declare who 
is not the Author. I do aflure the Gentleman, 
for once, his Guefs is wrong, nay wide, very 
wijje of the Mark, in the Perfons he alludes 

2 to. 
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tor. - It. roxMuas Jfor me, kowerer, to thaiiiE 
bim for the Compliinent^ which I do moft 
fincerdyj and to lament that fiich a Pro^ 
Ibfion of Wit> keen Satiine/ and elegant De^ 
clamatiqn^. has been thrpwn away to no Pur^ 
po&f by idle Mifapplication of it. 
-.1 dqfuht not he miift h^^ been deceived 
hj. Ipme very ftrong prefumptive Circum- 
4bnces» before he could be induced to make 
}^% Attack fi> perfonal ;r for that the Father 
(T- Camhr flK>uld have ^hpfe to have af-* 
i^gned <2l Name to a Writing he difapproved, 
tsm^j that he might have an Opportunity 
^f tittenng a great xiead of Malice and Falfe-* 
tt£K^ ^gainft fome Individual he hated^ would 
^ g Sftppofition too injurious to the Cha-» 
^sb^ef ^ \^^ afiumed. . WhatCTer was th« 
pui^ .^ l\t$ Deception^ I hope he will be 
Q;^d :^«fious for thfi future ; and that in 
^ ^1^^'time he willrefl aiTured that tta 
^/«f4*5fjL Qr Attomcy^a ^upsriory has any 
§jbi%r^tn:the Merits or Demerits of tibe De- 
feace.^^^e Majotity^ I fhall by Jio meana 
^jWgloecintQ the profound Knowlcc^e he 
4i%|a^ ia his Hiftory. of <the Birth, Paroat^ 
ag^f «#4 Jiduc^tion. of ithe ConftitutiQn ^ 
Aa4 wi(b, iiKxB: itnii^erely that he and hia 
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l^otty mdy Rever pti Occa£on W add to it 
the laft dying Speech and Conffefiioh. ^ 

It 18 St favoti^te' Re^efi^ntation of itds 
t^atk^ Gttidtmm, ft^ well ^ tf othen ^ 
Im candid Party^ ikpOii the Subj«a: of Li^ 
Belsy t6 ahrm the Fe^s of every Individual; 
t>y iiifihHatihg ^^ the Frefs is in^^^ti^er 
fef lofing its Liberty I <ha vre fliail fooft 
fearce he ahle to call an bomeft Mimfter a 
Rogue m^Aedfyr m Ihorty that the Adnii^ 
nlfbatibn^ thr oi^gh the whfoie Cotirfe of tkti 
l^wfdCUtion of the NorfJb Britcniy have bad 
Rothing elie in View but t6 revenge thcm^ 
fcives of perforial Contempt or Ridictiitt 

- %hi*own upon theni by tha^t Write! ; diat 
the Libel was — --- a Libel ^ that in ibfia< 
tnftaiices they think a Libel a very good 
fort of thing ; that ther^foi* they thittk il 
Very hard that a Libel, which is all btit 
High Treafon, fhould be more ierioiiiiy 
treated than a ridiculous Sonnet> a Pridt^ 
or a Caricaturar: But, abov& all things^ 
they hold the Conftitutibn of this CouilfrJ* 
is totally overturned^ - the Moita^itt tha*'* a 
Crime, which threaten* the Lives of tndny,* 
and the Peice and good Grdfep of ^e whole 
State^ is^ to be confidered eJ" equal- Impof-» 

'"*■'" tance 
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tance with a dranken Quarrel, or a Portei^$ 
broken Head. 

Let thefe Gentlemen, once for all, fet ' 
their Minds at reft : their own Produ<9ion8 
fufficiently evince the Liberty of the Prefs 
Hill exifting in full Force. For any thing 
Experience fhews to the contrary, they may 
go on inventing and uttering Calumnies upon 
every reipeftable Charadler in this Country, 
Minifters of all Kiflds and Defcriptions, 
Judges upon the Bench, and infulting what- 
ever other Objc6ls they think fit — ^fave and 
except only the King upon the Throne, the 
twoHoufes of Parliament, and the Laws of the 
Land, the laft of which they may venture 
Tery far in mifreprefenting with Impunity. 

The Paflages that are quoted up and 
down in this Work from the Defence of the 
Majority^ are in general fo disjointed, mifap- 
plied, mifunderftood, and mifrepreferited, that 
I corifefs I cannot acknowledge them, much 
lefs defend them, as they ftand in the En-^ 
qtdry. I can therefore anfwer the Father of 
Candor no other way, than by entreating 
him, as he feems* to have a great deal of 
Leifure, that he would do me the Hcmour 
to read the whole Context once over : again j 

after 
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alter Svfeidi,^! tt'txik to his own I^eclings that 
tihey will do tacf better Juftice^ 

That itfy R^tiders hoA^eVer may not be 
itaifled by thd laboured Erudition of this 
Gentlemap, and that they may have fome 
l^a of the whole of his cai^tdid t^erformanco 
by a^Part of it> t wfll take libe Liberty, of 
obferving upcm two of the Points he princi- 
pally lAjfifts upon. He informs us •— That 
the Informations tx o^cio, by an Attorney-' 
General, may be cohfidered a^ illegal and 
^preffive *, — ^ and that a Libel, tvhich is 
llid to be falfe, ought to be proved fo. In 
drder to eftablifh his firft Point, he lays down 
this Dodtrinei. that the Attorney-Generars 
Information was an Offspring of the Star- 
Chamber^ and is contrary to the Genius of 
the Law of England^ — He 'roundly aflerts^ 
that by the old Conllitutioii, and afterwards 
by Magna Charta^ no Man could be piit on 
Eis Trial for- anyOfferice until a Grand Jury 
had found a Bill of IndiAment, or upon 
their own Knowledge made a Prcfentmefit 
thereof J and he quotes a fuppofed Ditftum 
of Lord Hak'Sy ^* That if ever this Informa- 
^^ tionr was* dilj)utedi it could not fland, but 
f * muft nectf'ffarily fall to the Ground /' This 
Di€tum, with the Subftancc of what elfe'-he 
*- G has 



has advanced on. this Point, isiborrdM(rdd from 
Sir Francis Wmningfon^ who, in a Cafe re- 
ported 5 Mod. 459. whpre _he was Gounfel 
for about 70 Rioters, in an Argument more 
ingenious than folid, infifted that no Infor- 
^lation lay againil hi; Clients, & quoted 
Magna Cbartat and the old Law Boolcs, on 
this Occafion :^— But as the Enqmrer has not 
thought proper to ftatc the whole of this 
Cafe, I fhall take the Liberty of doing it for. 
him. — Sir Francis Pf^innington's Argument 
was anfwered by Sir William Williamsy ^r9- 
Rege : — And one of the Puifoe Judges, ahcl; 
Lord Chief Juftice Holt^ obfep'ed, that LotjjL 
Chief Jufti 
ly knew) h 
Abufe of 1 
the Legalit 
^ec^ared th 
thefe Info] 
and Lord 1 
his Opinioi 
--"Wefh 
** the Judg 
Defendant'. 
to delay t 
prayed the 
the next il 
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inot &ink proper to infift upon this Point; 
and the Court gave Judgment againft the 
Defendants. Sir Bartholomew Shower, how- 
ever, who had prepared himfclf to argue 
this Point pro Rege, has publifhed his in- 
tended Arg;ument, which is a very learned 
and elaborate one. In this Argument (which 
may be found in his Reports, p. io6.) he 
has proved, beyond Contradiflion, that this 
Information lay at Common Law, and that 
it had been in Practice from the earli^ft 
Times, as appeared from a great Number of 
Precedents which he had colleifted, by a 
long and laborious Search in the Crown- 
OfEce, and the old Law Books. — He obr 
ierved, that the Words of Magna Charta, 
cited for the Defendants (viz. Nullus hiber 
Noma capiatur vel imprifonetur, &c. ni^ per 
legale yudicium Bariumfuorum, vel per Legem 
Terra:,) did by no Means contradift, but 
rather eftablifh.ed, this Method of Profecur 
tion, which waS founded on the Lex ^terra^ 
or.Cc^mon Law of 
th'olomew mentions h 
icnpt of Lord Chici 
cok's-Inii Library, j: 
of. feveral InformatJ 
firll; and eighteenth 
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King Edward the FIril. —Th^ Ccn61ufion x)f 
his Argument is as follows : ^* Upon the 
*' whole Matter, after io lortg a Ufagc, fo 
^* jnueh Approbation from the. Judges and 
^^ Parliaments, fo niany publick Di^eftions 
'^ in Court for them, and no Complaint of 
*/ their Illegality till nbw^.and fo plain 4 
^* Confiftency as they have with every funda-** 
*** mental and other Rule of Law, for to 
** deftroy this without Aft of Parliamentt 
^* will be as much againft Magna Qbarta^ an 
** the contrary is agreeable with it^, which i$ 
'•^ as plain as the Words of it/* 
* As id the fecond Point, it is not a DocShinc 
cf the prcfent Day, but has been \iniformly 
held in all Times, that it is .not neceflary tQ 
prove the Falfehood of a Libel • In a fettled 
State of Government, Parties grieved ought 
not to make themfelves their own Judges, 
nor to take their Revenge by the odious 
Courfe of Libelling, or any other private 
Method^ but fhould refer the Decifion of 
their Grievances to thofe whom the Law 
Jias appointed to detcrmine^thcm. 
'^ Whether a Jury on the* Trial of a Libel, 
have a Right to determine the Law and 
Ta(ft, I (hall leave to the Enquirer to difcufsi 
it Is a Queftion of too much pclic^ and 
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Importance for jnc to decide. Much greater 
Authorities than either of us have differed 
in their Sentiments upon this Matter, an4 
to them I muft beg Leave to refer the 
Reader. 

Upon the Whole then of the Enquirer's 
Do<ftrine, tho' I am ready to throw back in his 
Teeth his Political Eaves-^droppery and Divine 
Hereditary Right Man, I will venture to afTcrt,^ 
4iat his Principles of Government, in the 
Extent he ufes them, are not to be fupported 
upon any found Balis of Lav^r or Conftitu-^ 
tion . Nolumus Leges Anglice mutari. The Syf-^ 
tern of the Britijh Conftitution, preferved 
Upon its true Principles, is as a firm and 
well-cemented Arch, bearing equally in all 
its Parts to the great Center of public Se- 
curity and Advantage. But if an ignorant 
or raih Hand once begins to fafhion it ac^ 
cording to his Fancy, to remove the Key-- 
Jhnej or to diminiih its Proportions, not 
only the Beauty but the Strength of the F^-r 
brick is at once diflblved^ and the whole 
Jijafs muft fall together. 



The Reply to. the Defence of the Majority ^ 
lus it is written with more .Decency, and 

Ap- 
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Appearance of Faimefs, than the Pamphlet 
laft mentioned, fo it deferves a more parti- 
cular Anfwer j which I hope I fhall be ablc^ 
to give, to the Satisfadion of 'my Reader, 
wiAout engaging in any very long Detail. 

To begin then with the Affair of Privi- 
lege, — There are two Points only, by which 
Privilege of Parliament can be intcrefted in 
the Bufinefs of Mr. Wilkes. The one has 
been already decided by Parliament, and in 
my Opinion, I am free to fay, upon the 
moft convincing Arguments that ever de- 
termined them upon a Queftion of Impor- 
tance. They have declared that there is no 
Privilege in cafe of a feditious Libel. In 
that Inftance therefore Mr. Wilkes^ a Mcm-r 
ber of Parliament, Hands upon the fame 
Ground with every other Subjeft) and in\ 
his Perfon, fuppofing the Proceedings to 
h^ve been legale no Privilege has been vio-r\ 
lated. Yes, but (fays my Antagbnift ) t5ie 
Warrants w?re illegal i 2xA '^ wherever dtc 
LaW has been violated in the l^erloA ol^ 
_ _ er or Padiament, Privilege '!« vio- 
lated dfo; or, in other Words, vr^atever 
Aa: ii "illegal towards another Suije^' w 
tdfo ^Breach of Privilege towards 'a.Medll^gr 
of J^ailiament': This cbnftitUteS hisiGbcobdf 

Point 
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Point of PrivUege." In Anfwcr ta tliis, I^ 
muft firft obferve, with regard to the Lc* 
gality of the Warrants, that it ftands now 
confcfs'd, by the Rfpfy, that that Queftioa 
has been in Iffae, has been debated, and the 
Illegality declared. If this be fo> I would 
wifh this Gentleman to communicate his 
Pifcoyery to the Defender of the Minority^ 
for liis Information, as they fecm to clalh 
in their Sentimepts upon this Subje^ ; ancl 
as it would be a Circumftance, in the Opi- 
nion of many, of no inconfiderable Impor- 
tance in juftifying the Deterflaination of 
Parliament. 

I muft, in the next place, beg Leave tor 
deny the general Maxim of the Reply con- 
cerning Privilege of Parliament. It would 
be eafy, I conceive, to ftate a Variety of 
Inftances, in which the Law n^ay have 
been violated in the Perfon of a Member of 
Parliament, and an Adiion may lie, and Da* 
mages be recovered by due Gourfc of Law, 
and yet the Privilege of Parliament may 
not be atted:ed by i^ ^ If I n^y be. allpwed 
to deliver my Opinip^ upon fp delicate .a 
Subjeft, I ihall not fcnjple to fay, that there 
can be properly no Claim of Privilege, but 
in Cafes that imply fbme Degree of Con- 

2 Araiat 
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ftraint or Hindrance to the Meni1>er In thd 
• free Excrcife of his Duty in Parliaflient, o^ 
in Cafes that tend to diminifti the Reverence, 
*nd to withdraw the Confidence, due from 
the People to the two great Bodies of 
Legiflatttre. In this Light.it muft be'evi* 
dent to all Men, that fuch Riglits are ,a3 
eflential to the Conftitution of the Repre- 
fentativcs of the People, as it would be in- 
compatible with the Safety of the Elcftbrsv 
and their own Dignity, if they could plearf . 
A Privilege with Impunity of degrading theif' 
own Body, or of inciting the People to In- 
furreftion. This I hold to be parliamentary 
Language, and to be rather a more clear as 
well as a more juA Diftinftion, than, any De- 
finition of Prhilege of Parliament, and Prera- 
gathe of Parliament i "off 
Security of the Reprefentati 
pie, and Powers ufurped, wh 
fbe Name of Privilege odious, 
itttplet-abk"—Wot6.9 that I 
expeiiied to have leen ufed t 
the Liberties of the Peoplp, 
Irtimunities of Parliament. , 
other Cifcumftancc which I conceive to. be 
abfolutely neceffary to conftitute a Breach q( 
Privilege, vix, an intentional Gontem^pt. It is 
well 
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, Wdl known, that in the moft avoWed ind 
acknowledged Ihftanccs of Breach of Privi* 
lege, where Innocence of Intientioh is once 
proved. Parliament proceeds no further. If 
this Do^infe is well founded then, if it 
concurs both with the Ufage and Principles 
of Parlian^ent, What becomes of this fe- 
cond Point of Privilege, fuppofing the War* 
rants to be illegal ? The fame unlucky 
Amendment, or Addition^ call it what they 
will, which they dared not rejeft> bccaufe 
it was too/ftrongly founded upon Truth; 
yet had hot the Generofity fpontancdufly 
to infert into their Motion, for fear, it 
feems, of becoming themfelves ' the D^en^ 
ders qf the Majority i. that long Paragraph^ 
which they would be £o glad to (horten* 
here again holds out the Shield of Inno- 
cence to the Accufed, and defeats the Pur* 
pofes of the Accufers* Can the Minifters 
be fuppofed to have intended zxi Infult to th« 
Privileges -of the Commons, by the IHegality 
of an A^, which, with fo much Reafbn, 
they imagined legaU s^d which had been 
fo dfieh pradlifed by the wry Perfom^ and 
their Anchors ^ who are now willing to build 
upon the IHegality of it an intentional Breach 
tf Prifoilegel 

H IwiU 
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- 1 will readily agree with the Writer, thtt 
^reafon is one thing, and a Libel is another^ 
Had the Nortb Briton been adjudged Uigif 
Treq^n, when it was adjudged treafonahie, th« 
Author probably would have felt a very ien-» 
fible Difference. Under Favour of the R^fy, 
the Nature of Libels^may differ as much a^ the 
Complexion of the Writers^ There are prc^a^e 
Libels, falfe, fcandalous, and malicious I/ib^^ 
blafphemous Libels, and feditious and trea** 
fondble Libels* The Cafe of the North Brit(af, 
was adjudgedy^z^r^z^/, treafonabky and a Lib4$ 
and' accordingly deferved and obtained .^ 
Confideration very different from what H 
would have had, if it had been adjudged jl 
Libel neither treafonable or feditious. Thei# 
Epithets were therefore neceffarily infertedt 
to defcribcy not to alter, the Nature of A 
Crime, which was fo far from being upos 
the Footing with all other Libels, that it wi(if 
within a Hair Line of being adjudged tW 
higheft Crime our Law acknowledges^ ^If 
an Incitement to refift the Law by Forcje, 
after vilifying every Branch of the Legifla^ 
ture, induftrioufly thrown put of Sacks into 
the Weil: Country Waggons, to be difb:|- 
buted into thofe Counties, where it was mofl 
likely to take Effed: upon the Interefts ami 

Paf- 
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fdBdnt jbr the People, had been adjudged 
tm Endeavour to excite, inftead of tending 
only ' to excite, I repeat it again, it would 
Jbavc hetn confidcred as High Treafon, with- 
,out* any Pdlliation whatfoever. 

A$ folr the Alarm, that every politieal Pa- 
pa' may be ftiled a Libel, every Libel trea- 
IS^ablci and every treafonable Libel High 
freafon; it deferves no Anfwer, any more 
t&wi the Application of the Cafes of Alger^ 
Mn .Sidney and Mr. Mont ague y which have^ 
.fe'^little Refemblance to the Cafe of Mr. 
^Hkes : This is declaiming, not arguing, 
i&d therefore deferves no Argument in re- 
fiirn. 

. I am accufed of Ignorance, if I do not 
acknowledge that in Cafes of Treafon and 
felony, Paj)crs cannot be ufed in Evi- 
'<feface againft the Perfon in whofe Cuftody 
they are found. In confequence of this Af- 
ftffion, the Reply demands triumphantly, 
'*' What the Law has forbidden in Cafes of 
F%>ny and Treafon, does the Minifter claim 
a Pbwer of doing in the Cafe of every poK- 
tipal Paper, &c. ? " I confefs I am fo igno- 
rWit as not to know this Maxim of the 
lJ4w, which Praftice and Experience feem 
tb contfadiA moft ftrongly. In the Cafe of 

H 2 Alger* 
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Algernon Sidneyy where Similitude of Hands 
was held to be good Evidence of his having 
written the Paper charged agaii^ hi«i as 
an Ovcrt-aft of Treafon} Parlianaenl^ in 
the Reverfal of his Attainder, did declare, 
that Comparifon of Hands was no Evidence 
pf Hand-writing in a criminal Cafe : Put that 
it has been always admitted as circianfiantiai 
and carrohrative Evidence, cfpecially when 
authenticated by other Circumftances as well 
as Similitude of Hands, where the Fadt aHb 
has other Proof, I believe, upon RccQlle<Jtion, 
this Gentleman will hardly deny. If, how- 
ever> he has any Doubts about it, I would 
recommend to him to caft his Eye upon an 
Extrai^t in the Note that may iatisfy bim, fo 
far as the Opinion of Lord Chief Juftice 
JHolt will go,* though, as to my Friend the 
■ ■ ' ^ ^. 

* King and Crajhy. Eqfier Ttm, y^.(^M. 1695. 

CafesinB.R.ra>tp:iK^. 
In the courfe of CrBJby'!, Ti 
ral treafonable Papers were pi 
iv/ore they beUt%icd to be the f 
And on thia a Queflion arol 
Hands was not fuiKcienC ; et 
for the. original Foundation 
well ufed as a circumjianlial 
the Fa£t be otherwife fully p 
• Cafe, his attemptina; to go ■ 
principally where they were 

here, 
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Bnquire^i'Tdonht not he will make all eafy 
to hittifeff, by callings him, in his ufual ele- 
gant Laimiage, ** an old Tory, one of your 
Aaunch Men^ who go Aro* thick and thin, 
readj to vouch for the Cure of the Kihg's- 
Evil by the Touch of the true Royal Line : ** 

Such is the Ribaldry which JParty does not 
difEain to ufe. 

But tho* I am not very much hurt with 

'this Imputation upon my Ignorance, there is 

another Accufat ion in the 31; ft Page, which 

touches me more nearly; viz. *^ That I 

have made myfelf the Objed of my own 

Scorn, by attempting to revile a Charafter 

which Profligacy itfelf migh the {hocked to 

^ibandalize." As I take it for granted the 

Author meant little more by this Sentence 

than to feize an Opportunity of making a 

Compliment to a Friend at my Expence, I 

think it very pardonable ; and as for the 

-Chara<3:er, it fhall remain juft as facred as 

he plc^fes, for any thing I have to fay againft 

< 

l^xe^ where they were fpund elfiwhere^ to .convi(Sl upon 
a Similitude of Hands were to run into the Error of Go- 
fonel S/V&ys Cafe.'* 

, The fame Cafe is reported in Skinner* s Reports KjSf 
where it appears that Eyres^ Juftice, and Holt, Chief 
Juftice, fat as Judges on this Trial. It is likewife report- 
ed in Lord Raymond" ^ Reports, 

it. 



ft. fn the »*$» tito*, if he will take the 
Pains to turn back to the Paflage he is of^ 
fended with^ he will find, and I dare fay 
will acknowledge, his Miftake; he will f^e 
that the provqking Attributes' he complains 
of, are by no means applicable to any IV^an 
who is noty but to the Man who aSluaUy u^ 
the Author of that excellent, unanfwere4> 

* 

and incomparable Piece, the Budget : He wilf 
fee, that it was to the Defender of the Mino- 
rity> and not to the Defender of the Majority, 
that his Friend is indebted for the Reputa- 
tion of that Performance, which I am moft 
fincerely glad to hear difclaimed for him, 
becaufe I think moft fincerely that the Work 
is not worthy the Abilities of /uch an Author; 
nor do the Qualities, I hope, of that Perfon 
lit him for fuch a Work, 

Let me now retaliate upon the Repfy him- 
felf, and alk him as a Man of Honour and 
a Gentleman, whether he thinks it becom- 
ing in him to infult the Memory of a Man 
who is not living to anfwer him, upon a 
mere Report, a Hearfay, which he does Hot 
pretend to aflert the Truth of: Let me aft 
'him, if he does hot in his Confcience be- 
lieve, that the contrary Sentiments in which 
that Perfon died, and his aiFeftionate Attach^ 

ment, 
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imnt, are the real Rca^A^ whj h^ ]|a$ b^n 
pointed out fo ilaalidouily; bj the yiruleace 
of Party ? 

It would take up tpo much Tinxe to exa-: 
mine feparately each of the Parliamentary, 
Cafef, cited in the Repfy tp prove the Uiago 
of Refolutions of the JJoufe with regard ta 
Points of Law* He who citeis ,then> feems^ 
doubtful whether they are ^pofite^ ;jnd I 
believe with fome Rea^^n^u That Parliament 
has frequently reiblved. upon the Uiegality of 
A6ks committed in order tp found Impeach-^ 
ment upou their Refolution i that they have 
ftated Grievances in order to apply a Remedy 
to them by Bill, which with the Confeni 
e£ the other two Branches of Legillaturc 
obtains the force of Law ; I have never yet 
heard denied : but an Inftance where the 
Houfe of Commons have thought fit to take 
fapon themfelves the expounding of a Point 
of Law at that time pending in the Courts 
below, by a mere Refolution or Declaration, 
which might intimidate a Judge or preju- 
dice a Jury in a Caufe adrually before them ; 

-^ fuch an Inftance I have yet no-where 

met withy ^nd, till it is made moft clearly 
evident to me, I ihall not believe to exift- 
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The Minority did not intend to found Inl* 
peachment upon their Refolution^ for they 
acknowledged there was no Blame : they 
did not mean, as they affure us, to found a 
Bill upon their Refolution, though the Offer 
was made them, if they thought proper, in 
the very Words of their own Motion : They 
even oppofed and flighted the Motion of Sir 
J. Philips for a Bill ; and the World is by 
no means ignorant of the Motives upon 
which they a<fted. In return they demand 
of Adminiftration, if the Majority really 
intended to pafs the Bill, how came it 
that the Minority could rejedt what the Ma- 
jority intended ? A Queftion plaufible enough^ 
and which has about as much Solidity in it, 
as the reft of their Reafoning upon the Sub- 
jedt. As far as it has come to my Know- 
ledge, I never heard that the Majority con- 
ceived a Neceflity of pafling either the Re- 
folution or the Bill. As they had no Ap- 
prehenfions, they defired no Remedy. The 
Gentlemen of the. Minority, who were the 
Perfons alarmed, propofed the Refolution as 
a Remedy; the Majority rejedled it, as, for 
many Rcafons, infufficient and improper. But 
at the fame time the Majority, defirous to 
pacify thofe Fears which others had expreff- 
z ed. 
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ed, offered a real Remedy by Bill : Is it 
then a Matter of wonder that if that Remcr- 
dy was declined by the Minority, the Ma- 
jority did not perfevere in prefTing it upon 
them ? 

I fhall not dwell upon the difingenuous 
Refleftions at the latter End of the Perform- 
ance I have now before me. I wifli every 
^an who engages in public Life may per- 
'. iev^re with that Integrity of Heart, tha^t 
Confiftency of Condud:, which leaves nor 
] thing to his Enemies to reproach him with^ 
4' lut the Blame reflefted back from other?. 
* The fame Wifdpm, Temperance^ and Mor 
■ deration which taught that Perfon in time to 
1 forefee Dangers, yet reftrained him frorpi 
■V increafing, by raih and violent Determina- 
^tions, thofe DiftrefTes which he had not 
jr- fufficient Influence to prevent, will enable 
» him at all Times to difcern, and with Firm- 
nefs and Conftancy to purfue, the fole Ob- 
led: of his Care, the Happinefs and Proipe- 
fity of his Country. 

To clofe then the whole Argument in the 
planner of the Reply, I fhall ftate back 
again to him his own reafoning. An AB of 
Jpower was committed^ which the People in the 
many previous Inftances had never thought a 

I Viola-^ 
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Violation 6f their Liberties. In this Cafc^ 
liowevcr, their Pqffions became incited. 91? 
allay thefe Emotions y an m-effeShial Remedy was 
prdpofed by the Minority^ and rejedtcd by the 
Majority* One that might have been made 
efFedtual was afterwards propofed on the Side 
of the Majority, but declined^ flighted, and 
contemned by the Minority* 

Minifters, therefore, have a Right to the 
Confidence of the People, in Preference to 
a Party V who perfift in Mifreprefentation i 
^nd whatever Hopes thefe Gentlemen may 
Matter themfelves with, the calm, the think- 
ing, the valuable Part of the Nation, will 
never withdraw their good Opinion till they 
are really Hurt, and are denied Reliefs 
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F T E R the many Arts cm- 
ployed, and the occafional 
Writings lately publiftied, 
and diligently circulated, to 
eftablifli an Opinion favour- 
able to th^ Views of the Miniftry, upon 
the Motion made and rejefted in the laft 
Seffion of Parliament, for declaring the 
Illegality of certain general Warrants, if- 
fued by Lord Halifax ; it will probably 

B not 



CO 

not be thought extraordinary, that there 
Ihould be found one Man in this Kingdom^ 
who, from his Attachment to the Reputa- 
tion and Merit of the 220 Members of the 
Minority of that Day, fo groffly injured in 
thefe Writings, is unwilling to acquiefce 
in Silence under fo general and wilful a 
Mifreprefentation, both of the Subjed: it* 
felf and of Their Condudt* 

One of thefe Writers, who feems to bear 
fome Marks of Authority, begins His 
Work * with this Obfervation : " That it 
is not fingular, that fbme 6f the Gonfti- 
tuents of the Members of the Minority 
fliould not be perfectly acquainted with the 
Motives to the Queftion, which was this 
Y^ar brought into the Houfe, confidering 
their Diftance from the Scene of Aftion, 
and the Diligence ufed in the Mifreprefen- 
tation of Fadls." He next accufes fome 
particular Members of Ignorance or Infih- 
cerity, for having declared in their Anfwers 
to the Addrefs of Thanks from their Con- 
flitucnts ; " That They were defending 
the undoubted and undifputed Birth-right 
of the Subjed," and then ftates the Mo- 

* A Letter firfl pablifhed in the Gazetteer of MiFf 
23, and lately reprinted with the Waliet, 

tion 
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tlon lately made in the'Houfe of Commons 
to have been this, *' Whether a general 
Warrant from a Secretary of State be war- 
rantable by Law or not." 

Now if it Ihould happen to be true, (and 
I undertake to Ihew it) that no fuck Motion 
was made in the Houfe of Commons, and 
that this favourite Proclamation of the Mi- 
niftry is, in every Fadt, Inference and Ar- 
gument, falfe as applied to Things, and un- 
juft as applied to Perfons ; it will then in- 
deed not be thought extraordinary, that 
Co^ituents at a pijiance fho0d he fimetimes 
mified hy Diligence in the Mifrefrefentation of 
Falls. It will be clearly difcerned, upon 
what Grounds thefe Writers have proceeded 
to charge others with Ignorance and wilful 
Fallacy, for differing from Them upon a 
great national Queftion, the Terms of 
which They have not yet learnt, and the 
Meaning of which They have not compre- 
hended j and confequently how far. They 
are Themfelves ' in the Predicament, either 
of Thofe^ whom They contemn for Igno- 
rance, or of Thofe, whom They accufe of 
Fallhood. 

B ? \% 
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It is become incumbent upon me to der 
monftrate the Truth of this Aflertion, un-: 
lefs I would be ranked in the fame Clafs of 
confident Writers : Nevcrthelefs I enter up- 
on the Proof with no other Apprehenfion, 
than what the Difficulty of the Subjeft na- 
turally creates \ where fo many Proceedings 
in Parliament and Judicature are to be 
ftated, and where every Step, the Motives 
of every Meafure, and the Confequences^ 
are to be explained with fome Precifion, both 
in Argument and Language, 

In the firft Place then I am to Ihew, 
that the Motion., dated in the Letter to the ' 
J^eaders of the Minority, never was made 
in the Houfe of Commons : to prove 
which, I need only tranfcribe from the 
Votes the Motion made on the 14th of 
February^ which was, " That a general 
Warrant for apprehending and feizing the 
Authors, Printers and Publifhers of a fedi- 
tious Libel, together with their Papers, is 
not warranted by Law," 

It is obvious to every Body, how far this 
Queftion differs from that ftated by the 
Author, not in form but in lubftance. 

His 



^j 
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His Queftion is general 5 it extends to all 
Cafes of Emei^ency, in the inftantof any 
fuppofed public Danger or Gonfufion ; and 
fhc Determination of it m tlie negative 
would preclude the ufe of general War- 
rants iffuedby Secretaries of State, in every 
extreme Cafe, which Imagination can put, 
or which Neceflity would juftify, Whereas 
the Queftion, aftiially moved in the Houfe^ 
confines itfelf to general Warrants iffued 
in the Cafe ofafidiiiaus lihel ; itisprecife ; 
^t decides not upon the Exercjfe of the 
fame Power in Cafes not included ; it was 
formed thus to avoid the very Objeftions 
now made to the Queftion as ftated by the 
Author, arid perhaps has fince been mif- 
reprefented ift the Political Writings of 
thefe Tildes, merely Jor the Opportunity of 
piaking fuch Objedions, There is fo effen- 
tial a Difference between thefe twoQueC- 
tions, that it is evident, a thinking and an 
honeft Man might very fairly and confiftent-r 
ly have voted for the one, and againfi the 
other. For example, in the Cafe of High 
Treafon, I may think it juftifiable in Con- 
fideration of the public Banger^ the nature 
of tU Offence^ the Neceffity of Secrecy and 
Difpatcb in preventing fuch Confpiracies 
^ainfi the public Weal^ to connive at the 

ufe 
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life of general Warrants of Apprchcnfion i 

byt in the Cafe of a Libel already publi(hed, 

yfhcrc the Mifchief is done, where the 

Degree of public Danger is comparatively 

fo fmall, and the OflFencc itfelC to the 

reproach of our Laws, fo very vague and 

undefined, I may, and do, think, that fuch 

an unlimUed Power, over the Perfons and 

Goods of all Subjefts, is neither neceffary 

nor expedient to be lodged in any Hands. 

The Minority faw this Diftinftion. They 

adopted it. They conformed their Quef- 

tion to it. So far were They from mak-: 

ing the Propofition, which thefe Writers 

impute to Them, that They framed Their 

Motion upon the Cafe before Them ; ^n-. 

fined it to a feditious Libel ; and Had both 

too much Senfe and too fincere a Regard 

for public Tranquillity to ftir captioujly fo 

delicate a Queftion of Government, as that 

which They are now, with fo little Candor^ 

charged with having adually agitated. 

Having thusabfolutelymifunderftood and 
mif-ftated the Queftion, the fame Author 
proceeds, as he fays, *' To evince the 
Truth of this Aflertion, to place the Sub- 
je<5l in a right Point of View, and to prove^ 
that the Minority (Jid npt aft from any fuch 

liberal 
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liberal Motive, as the Defire of fecuring the 
Perfon of the Subjeft, or his PaperSj agaihfl: 
ilJegal Seizures in fuch Cafes/* 

To demonftrate this, he fets out with af-^ 
fuming, that the Lord Chief Juftice of the 
Common Pleas had, jn the Caufe of fVilkes 
againft tFood^ determined the SeisUire of 
Papers^ under fuch Warrant, in fuch Cafes, 
to have been illegal. He then aflumes, in 
the fecotid j^lace. That Bills of Exceptions 
prefentcd in Appeal from the t)ecifion of 
the Chief Juftice of the Common Pleas, 
upon the Legality of the Warrant, have 
everjince beenadually depending before the 
whole Bench of Judges ; and at laft, being 
now in Pofleffion of the advantage Ground, 
to carry which He before affumed allthefe 
preliminary Points, He roundly aflerts that, 
in this ^ituation^ ziid Matters thus depend- 
ing, it was the Duty of the Minority to 
have waited *the Iflue of that Appeal. We 
have feen fome Inftances of the Writcr^s Ex- 
aftnefs in ftating the Motion in Parliament ; 
let us now enquire, if he is more accurate 
in his Detail of the Proceedings in the Court 
of Common Pleas. 



In 
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In the firfi Place then I maintain^ in Co<i-» 
tradition to thefe Affertions, that the Quef- 
tion of the Legality of the Warrant is not 
»^«; fub judice/nor has ever yet been in d 
Courfe of legal Determination \ to prove 
which I will ftate fairly and precifely the 
Rife and Nature of the feveral Bills of Ex-^' 
ceptions, either aSuatty tendered or prepared ^ 
ind then leave the Reader to determine by 

his own Judgment. 
t 

In the A(5ti6fi brought ^ainft the MeA- 
fengers, by the Servants of the Printers ^ 
Bill of Exceptions was, I admit, tendered i 
but it Ihould be alfo remembered, that the 
only Qucftion depending upon that Bill is, 
whether the Secretary of State be a Juftice of 
the Peace within the Equity of the Ai5l of the 
24th of George the Second ; which is a Point 
Very material in -the Defence of the Mef* 
fengers . adting under Orders, But has no 
Conneftion with the Queftion upon the 
Legality of the Warrant itfelf.* 



In 



* The Bill of Exceptions tendered in this Caufe, 
^er redting the Pleadings, and flating the Evidence 
produced on the Part of the Defendants, goes on 

thi'5 : 
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In the, Aftion brought by JVilkes againft 
JVood^ after Mr. JVood had pleaded as the 

Meflen^ers 

fhus : '^ Whereupon thefaid Council for the aforefai4 
Defendants, did then and there infill before the Chief 
Juftice aforefaid, on the behalf of the Defendants 
abovenamed, that the faid feveral Matters fo produce4 
and given in Evidence on the Part of the faid De- 
fendants as aforefaid, were fufficient and ought to be 
admitted and allowed as decilive Evidence, to entitle 
the (aid Defendants to the benefit of the Statute mad^ 
in the Twenty-fourth Year of the Rejgr^ of his late 
Majcfty King George the Second, intituled, " An AGt 
for rendering Juftices of the Peace more fafc in the 
Execution of their Office, and for indemnifying Con- 
ftables and others adlipg in Obedience to their War- 
rants; and, tjiat therefore, the faid JVilliam Huckell 
ought to be barred of his aforefaid Action, and the 
faid Defendants acquitted thereof, and thereupon, the 
faid Defendants by their Council aforefaid, did then 
and there pray of the faid Chief Juftice to admit 
ftnd allow, the faid Matters and proof fo produced 
and given in Evidence for the faid Defendants as 
aforefaid, to be conclufive Evidence to entitle the 
laid Defendants to the benefit of the Statute aforc- 
fil, and to bar the faid William of his Adion afore,- 
But to this, the Council learned in the Law, 
behalf of the faid Wiiliam liuckelU did then and 
ire inlifl before the Chief Juftice afqrefaid, that 
Matters and Evidence aforefaid, fo produced and 
>ved on the Part of the faid Defendants ?is afpre- 
Id, were not fufficient nor ought to be admitted 

C or 
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Mcffcngers had done in the former Cafe, 
and refted his whole Defence on the ge- 
neral 

or allowed to intitlc the faid Pefendants to the benefit 
of the Statute aforefaid, or to \)2Lr the Md William 
Huckett of his aforefaid AAion; and that neither the 
faid Defendants, or any of them, nor the faid Earl 
pf Halifax were or was within the Words or Mean- 
ing of the Statute made in the Seventh Year of the 
Reign of his late Majefty King James the Firft, in- 
tjtuled^ An Aft ^fbr eafe in Pleading againft TrouUe- 
fome and Contentious Suits profecuted againft Joftices 
of die Pe^ce, Mayors, Condables, and certain otbef 
^s Majefty*3 Officers, for the lawful Executi^ of 
their Office ; nor of the St^itute made in the Twaiy- 
firft Year of the Reign of the fame late ISitny i^' 
tituled. An A61 to enlarge and niake perpetM^ tht 
Ad made for Eafe in Pleading, againft 'WwMct 
fome and Contentious Suits profecuted againft JnlM 
of the Peace, Mayors, Conftables, and certain flflw 
his Majefty 's Officers, for the lawful Exeotftoft ol 
their Office, made in the Seventh Year of lot li^ 
jefty^s mqft happy Reign ; nor of the faid Stam 
made in the Twenty-fourth Year of the Rt^ •( 
his late Majefty King Gedrge the Second; iwkafl} 
ways intitled to the Benefit of any of thoieL$l|UtBi 
/^nd the Council for the faid William IhuM bx- 
t|ier infifted, that the Seizure and Imprif(Miiaat ol 
the faid 'William Huckell^ were not made or A»j 
in Obedience to the faid Warrant, nor had ^ttf 
Defendants, or any of them in that behalf, aiqr Ao 
thority thereby : and the faid Chief Juftic^, didtha 
•nd there declare and deliver his Opinion to dv 
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heral IfTue, and the Caufe flood ready for 
Trial i the Court of Common. Pleas was 

• 

moved on the part of the Defendant, that 
He might be permitted tojuftify under the 
Warrant, in order to bring the Matter fully 
and fairly before the Court \ which the Court 
after Confideration^ for that Reafon^ and 
that only i allowed. But when the Caufe 
. came td be tried, Mr. Wood^ by the Ad- 
vice of his Counfel, or Attorney^ and to the 
Surprife of the Chief Juftice, deferted his 
Juflification 5 declined the Opportunity 
which the Court had indulged him with, 
of bringing the Validity of the Warrant 
into Debate 5 and reforted to the old Ob- 
jcAion, namely, that the Secretary of State 
was a Juftice of the Peace, and therefore 
ought to have been made a Party Defend- 
ant in the Suit. In confequence of which, 

the 

\ Jurf aforefaid, that the faid fcveral Matters fo pro- 
[ duced and proved oil the Part of the faid Defendants, 
! were not upon the whole Cafe, fufEcient to bar the 
faid William Huckell of his aforefaid Adion againft 
them, and with that Opinion left the fame to the faid 
Jury ; and the Jury aforefaid, then and there gave 
their Verdift for the faid H^illtam Hu(;kell^ and Three 
Hundred Pounds Damages : W^hereupon the faid Coun- 
cil for the faid Defendants, did then and there on 
thebehalfof the faid Defendants, except to the afore- 
faid Opinion of the faid Chief Juftice.'' 
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the Bill of Exceptions offered in this,- as iri 

the former Aftron, turned only upon tlic 
fame Jingle Pointy and the Queftioh of the 
Legality of the Warrant was a fecond Thne 
avoided J*^ 



in 



* 't'he t\\\ of Exceptions iri this Caufe, recites 
the fpecial Juftiiicuion, and in that Refpeft difftfrsr 
from the former ; but the Conclufion, which is die 
material Part of the Bill is fubftantially the fame: 
** Whereupon the faid Council for the {^.idRohcrt Wood,' 
having proved the feveral Matters aforelaid, did th^ 
6n behalf of the faid Robert y alledge and iniift before 
the Chief Jurtice abovenamed, that the faid feverll 
Matters fo produced and given in Evidence on tke 
part of the faid Robert Wood, were fufficient and oag)^ 
to be admitted and allowed as decifivc Evidence,, tb 
entitle the faid Robert Wood to the benefit of t&tt 
Statute, made in the Seventh Year of the Reign of 
King James the Firft, intituled, An Ad f6r eafe ih 
Pleading again ft troublefome and contentious Suits piOb* 
fecuted againft Juftices of the Peace, Mayors, Coo» 
ftables, and certain other his Majefty's Offi^crs> f53r 
the lawful Execution of their Offices : And alfo, t9 
the benefit of the Statute made in the Twenty -fii# 
Year of the Reign of the fame King '[fames the Fiitf/ 
intituled. An Ad to enlarge and; make perpetual tb€ 
A£l, made for Eafe in Pleading againft trotiblefora* 
Suits, profecutcd againft Juftices of the Peace, Mayors^ 
Conftables, and certain other his Majefty's Officers^ 
for the lawful Execution of their OfRce, made in the 

Sevefitk 
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In the Caufc, in vfhichLeacb the Prinief 

Was Plaintiff, the Meflengers pleaded /^ 

genetai JJfue^ and, at the fame time, a 

fpecidl Juftificatiofiy Jidting the Warrant o^ 

Z>rJ Halifax, and the Ads which they had 

done to have been in Obedience tOy . and ifi 

the Execution of that Warrant. At the 

Trial, they entered at large into the Proof 

t)f the FadtS alleged in their fpecial yujlijica- 

tiofiy which led the Chief Juftice, in ftating 

the Evidence to the Jury, to declare it as 

his clear Opinion, that if the Fafts of tha 

Juftification had been proved^ the Warranty 

tinder 

> 

Seventh Year of his Majefty^s m6ft happy Reign : And 
likewife, to the benefit of the Statute made in the 
Twenty-fourth Year of the Reign of our late Sovereigi 
Lord King George the Second, intituled. An A61 for 
fendering Juftices of the Peace more fafe in the Exe- 
cution of theif Offite, and for indemnifying Con- 
Rabies and others aiSling in Obedience to their War- 
rants ; and therefore, that the faiid John Wilkes^ ought 
to be barred and precluded from his aforelaid Adion^ 
and the faid Robert Wood acquitted thereof. And 
thereupon, the faid Robert Wood^ by his Council afore- 
said, then prayed of the faid Chief Juftice, to admil 
and allow the faid feveral Matters and Proofs fo pro- 
duced and given in Evidence for the faid Robert Wooi 
as aforeiaid, to be fuffitient and competent Evidence, to 
entitle the faid Robert ^ to the benefit of the faid feveral 
Statutes, aiid to bar and preclude the faid John Wilhs 
from his AaJon ^Oref^'d." 
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iindcr which the Meflfengers had afted and 
jtiftificd, was illegal. But as the Jury, by 
Their Verdift, were of Opinion, that ther 
Dcfendaats bad failed in their Proof no Bilt 
of Exceptions could ' lie upon the Queftianr 
of the Validity of the Warrant, as no 
J*afts were found by the Jury, upon which 
the Law could arife^ or the Exceptions be 
fupported. * 

Afie# 

• ♦ T;he Bil! of Exceptk)ns in Leaches Cafe, reckes 
tte fpecial Juftification of the Meffengers, and the 
Evidence produced by them in fupport of it. But 
the Point put in Iffue by the Conclufion of it, is 
the fame without the ieafb Difference, as in the former 
Sills of Exceptions : " Whereupon the faid Council ibi^ 
tiie faid Defendants, did then and there infid before 
the Chief Juftice aforeiaid, on the behalf of the De- 
fendants abovenamed, that the faid feveral Matters fo 
produced and given in Evidence, on the Part of the 
faid Defendants as aforefaid, were fufhcient, and ought 
to be admitted and allowed as deciiive Evidence, to* 
entitle the faid Defendants to the benefit of the Statute, 
made in the Twenty -fourth Year of the Reign of his 
late Majefty King George the Second, intituled. An Aft 
jfor rendering Juftices of the Peace, more fafe in thcExe- 
cution of their Office, and for indemnfying Conftables 
and others ading in Obedience to their Warrants ; and 
that therefore,the {?^\dDrydtnLeach,o\i^i to be barred of 
his aforefaid Adion^ and the faid Defendants acquitted 

thereof; 
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After this Reprefentation of the ProceedT 
ings in thefe Three Trials, which, we per? 
fuade ourfelves, will be found to be candid 
^nd exadb, upon comparing it with the Bills 
of Exceptions infertcd in the Notes, it wil| 
probably be admitted, that the only Qqeftion 
now in legal Ifllie, or that can be brought 
before the Court, upon thefe feveral Bills 
of Exceptions, is whether aSecretary of State 
be a Juftice of Peace. 

But it may be alHed, Will not this great 
Queftion be' brought to Iflue in the Caufe 
now depending between Mr. Wilkes and 
\jordL Halifax ? 

That it may is certain, that it will, | 
think, is doubtful. Who knows how much 
longer a ferther Ufe of the Advantages of 
Privil^e on one Side and Diftrels on the 
Other may continue to retard the Courfc of 

diis 

thereof; and thereupon the faid Defendants by tfaei» 
Council aforefaid, did then and there pray of the 
faid Chief Juftice, to admit and allow the faid Matters 
and Proof fo produced and ^ren in Evidence, for the 
faid Defendants as aforefaid, to be condnfive Evidence, 
fo entitle the faid Defendants to the benefit of the Statute 
•mforefaid^ and to bar the faid Dryden Leach of his 
Action aforefiud.^ 
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^is Trial*.- -And is fuch a Contingency as 
|his to be cited in Proof of a pofitivc Afr 
fertion, that the Qiieftion itfelf was aHualr 
fy in JJfuey when the Motion was depend- 
ing in the Houfp of Commons f Will any 
Man have the Affurance %o argue, that the 
]H[oufe of Commons could not, confiftently 
with their Duty or Pigifity, have refufed 
to acquiefce under fuch an unconftituti^ 
pnal and illegal Exercife of an unconr 

trolcd 

* Wilkes, Efq; againfl the EarH Original was fued 
of Halifax and the three Meffengers > out, tefted the 
who executed the general Warrant J firft of June 

and returnable from the Day of the Holy Trinity ia 
three Weeks (19th of 7»«^, 1763); and the Earl be- 
ing fui^moned caft an Eflbign, which was adjourned 
until the 1 8th of No'vemifer.r-'Thcn comes in Privilege; 
which being at an End and all the Eflbigns expired, a 
Diftringas was taken out, tefted the 9th of May, being 
the firft Day oi E after Term, 1764, returnable from 
the Day of E after in five Weeks (2 7th of M^y) ;—thc 

SheriflF returns Forty Shillings Mues The Earl does 

not appear — The Court diredls Fifty Pounds Iffues— 
An alias DiftrlngSis is taken out, tefted the 30th of May, 
and returnable on the Morrow of the Holy Trinity 
( 1 8th of y«z?f);— theSheriff returns hisfftues. — TheEail 
ftill refufes to appear— The Court orders Five Hundred 
Pounds Iflues— A Pluries Diftringas is taken out, tefted 
the firft Day of Trinity Term {the 2 2d of June) and rei- 
turnaf)le in three Weeks of the Holy Trinity (the 8tl^ 
of July) ; — The Earl has not even yet appeared. 
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trolcd Power in Office^ grounded on no 
found Principles or Authorities of JUaw^ 
made requifite by no Neceflities of State, 
incompatible with perfonal Freedom, ai?|l 
frequently condemned by former Parliaments^ 
upon the diftant and precarious Suggeftion, 
that it w^s poffible, that in fom^ future 
Allion^ to be poftponed in fome Pegree at 
the Will of the P^rty accufcd^ this great 
national Point might come to IfiUe ? Yet 
thys do the Advocates of the prefent 
Miniftry, and the Defenders of this Quef- 
tion humiliate the two Houfesof Parlia? 
ment ; not only to encreafe the Power of 
the Crown, (that might carry fome Air of 
Principle and Syflem with it) but to cover 
the Error of a Minifter, infringing the 
llights of the Subjed in the moft eflential 
i^rticlc of l^iberty, upon the Authority and 
Example oi fecret and unadjtiJged Brcccdcnt^^ 
ip the n^odern Pradtip e of a modern Office 5 
fpeking Refuge in the Courts of L^aw from 
the Interpolition and Refentment of Par- 
liament, and yet to the utmofl retarding 
the IfTue of that yery Appeal to Judicature, 
ijppr> the full and public Aflurances of 
which the Majority of the Houfe of Com- 
mons were perfu^ded to leave this great 
Queftion in Reference, 

D Under 
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t 

• Under the former Head w(! have proved, 
that the Queftion moved in the Houfe of 
Commons has been mif-ftated : Under this 
Vfc have (hewn, that the Proceedings of 
the Court of Common Pleas h^ve not been 
lefs mifreprefented : That there is no Au- 
thority for the Aflertion fo confidently 
publHhed, that Bills of Exception have 
been actually tendered upon the ^ejiion of 
the Legality of the Warrant \ and that the 
Court of Common Pleas, at this very in- 
ftant, (many Months after it was refolved, 
that the Houfe ought not to take Cognizr 
ance of the Queftion, upon the fingle Con- 
lideration and Aflbrance, that it would have 
a fpeedy Hearing and Determbation at 
Law,) finds itfelf under the Neceflity of 
reverting to the ancient Statute Law, in 
Preference to modern Praftice^ in order to 
give a real Force to its Ifllies for compel- 
ling Lord Halifax to fuch an Appearance, 
^ will bring the Matter to Decifion. 

But, it feems, whatever was the appar-^ 
cnt Conduft of the Minority, They could 
not be fincere; becaufe, after lofing This 
Oueftion, Th^y refufed a Bill moved by 
Sir John Pbilipps^ to regulate the PraEtice 

of 
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ef Secretaries of Stale in iffuing Warrants j 
Which Bill^ it is alleged, the Leaders of the 
Minority oppofed, and, upon the Evidiencc 
of that Oppofition, they are now arraigned 
For Infincerity. Here too the fame Writers 
^re unfortunate, and again Jed into an- 
other falfe Triumph by their original 
Ignorance of the Qucftion moved in the 
Houfe of Commons. They would other- 
Wife have recollefted, that the Minority held 
the *' general Warrant for apprehending 
and fcizing the Authors, Printers and Pub- 
Jifticrs of a feditious Libel, together with 
their Papers, to be Illegal,'* and from thence 
have feen, how little They could vote fpf 
a Bill to regulate, what They did not admk 
to be legal. 

Can it be ferioudy believed, that Sir Job^f 
Pbilipps or the Miniftry expeded to be 
fupported by them in bringing in a Bili 
to regulate, what They had afferted neithef 
did nor ought to- exrft ? No : They could 
have no Right to fuppofe the Minority 
would not adhere to their declared Opinion ; 
and they muft have recollefted, that if 
They adled uniformly. They would ne- 
ceflarily confine Themfelves to the Jingh 
Cafe before Them. By what other Con- 

D 2 dudt 
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duft could they have hoped to execute 
the Plan upon which They profeffed to 
a6t? To provide at once for pri<^ate Li- 
berty and public Safety ; by condemning 
the wanton Ufe of an Ufurped Power, iii 
•the Inftance under Ccnfideration, which* 
in their Judgment, had no Circumftances 
to juftify iti and by leaving uncenfured, 
•the Ufe CO en of illegal Warrants in thofe 
extreme Cafes, which it is impofiible to de- 
'fcribe and diftlnguifh before they happen i 
'but which the wifeft Legiflators of all 
'Times, and the Framfers of the Law of 
'England "in particular, have 'ever thought 
it • rtioft expedient and fafe to confider as 
IJeviations from the general Law ; to be 
made at the peril of the Perfons adling, 
and to be explained in the Exception, and 
^efend^d m the Exercife, by the Allegation 
land' Proof of thofe extraordinary Circum-s^ 
ftancf?s, which the Minority argued might 
juftify, but ought always to accompany 
fuch C;ifes. They alleged that extraordinary 
Provifions might elfe be extended to all 
Timesj and an Authority^ granted reluct 
tantly even in the Minute of imminent 
Banger^ might, in fecure Peace, be mad^ 
deftruftivc to Freedom. 

This 



^his Method of Reafoning is the thoni 
fconclufive, becaufe ho Danger can follow 
to the Servants of the Crown from leaving 
the law upon this Footing; for Ihould a 
Secretary of State^ upon Intelligence of an/ 
Crime, really fprmidable to the Common- 
wealth, and of a, Nature requiring Difpatch 
and Secrecy, be under a NecefEty of iffuing 
fuch a Warrant as is now complained of i 
and fbould His MefTengers, in purfuit of the 
Offenders^ take up an innocent Man ; is it 
reafonable to fuppofe, that any Jury would 
be found fo narrow in Their Notions of 
Government^ as not to attend to a Diftino 
tion clearly made and well fi^ported upon 
the peculiar Circumftances of fiich a Crifis? 
Or (hbuld Prejudice or Ignorance influence 
the Determination of Juries, would not the 
Officers thus fuffering for the Public be re- 
lieved by the Interpofition of Parliament ? 

Let us recoUeft^ what has paffed in the 
Matter now depending. The Warrant ; it^ 
fclf has been generally held illegal. The of- 
fence againft the State, was no higher than 
publifliing a . Libel : .No Circumflances to 
make a general Warrant neceffary in the 
Method of apprehending the Author : The 

Pro- 
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Proceedings in the Execution of it aggra-^ 

vated by every Circumftance of Wantonne(S|^ 

Negligence andOpprefllon: and nererthclels^ 

it has not yet incurred the Cenfure of Barlia-» 

ment.^ Where then would be theDifficulty of 

Defenct, in a Cafi which had Circumftances ot 

real Juflification to allege, or in which a 

Warrant, not ftridly legal, could be fhewn 

tQ bavi b^en necejfary^ or the Danger immi-* 

nent ? Thus nuny in the Minority reafoncdi 

and, thus reafonjng. They , proved Them-^ 

fclves the true and temperate Friends of Ul^ 

berty, no left when They refufed^ by re* 

gulating this Power, to furnifli it with the 

San&ion of a Statute, than when They pron 

pcfed, by a declaratory Motign, grounded 

in the Circumftances of a Tranfaftion bc-» 

fore Them, to confirm, as far as the Re«i 

folution of one Houfe would go, the com^ 

mon Law of the Land ; leaving the Ufc <rf. 

Warrants, which, in the Cafe before Thenn^ 

had no Juftification, but were fuppofed to^ 

be poffibly neceflary in other Cafes, at pre-. 

fent by Them neither condemned nor jiit. 

tified, to be hereafter cenfured or excufed, 

as the fame Law fhould decide, and ibcfir 

Cafes fliould require. But in one part of. 

this Praife, let not the Miniftry be deprived 

of Their juft. Share ; for no real Defign of 

palling 
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pafllng the Bill appeared amongft Them i 
8'irjohn Philipps himfclf opening curforily 
the Regulations of this Bill, had the rll For^ 
tune- to make little Impreflion upon the 
Body even of the Majority of the Houfe, 
and the whole Condudt of the Day fully de-.. 
monftrated, that it was thought, even by 
that Majority, to be a doubtful Propofition, 
refulting more from a Senfe of Shame, than 
gny ferious or concerted Plan of either vin-* 
dicating the Law or eftablilhing the ancient 
hereditary Right of the Subjeft againfl future 
fimi^r Oppreffion, 

Another Reafoh alleged to prove the Mi- 
nority not] lincere in their Wifhcs to fecurc 
the Freedom of the Subjeft, is drawn froni 
Their Proceeding by Motion in the Houfc 
of Commons. But it is difficult to compre-? 
hend the Force of this lingular Objeftion. 
Perhaps thefe Writers do not know, tha^ 
nothing is more ufual or regular, in both 
Houfes of Parliament, than to take up 
important Matters of public AdminiftratioA 
feparately in either Houfe ; to exprels the 
Senfe of that Houfe by a general Refolution, 
and, upon that Refblution, to bring in a 
Kll. If this be real Ignorance of the Sub- 
je£b, and not contrived to miOead the Public 

upon 
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vpon ft) national a Queft ion, ^y by Hardies ^m 
propagating falfi Fa£lSy^* by fubftituring a 
Motion never made, in the Place of a Kjor 
tion moved in the HEoufe qf Commons, by 
facrificingthe Ch^rafters of the Minority, 
the fair Report pf the Proceedings of the 
Commons of England^ and Truth iffelf, to 
Their Qwn vait> and impracticable Hope of 
vindicating an embarraffed, and, in thaP 
J)ay^ vanquiflied Adininiftr^tion ; perhaps 
they will forgive a Stranger, if he fhould 
for Their Satisfaftion, and for clearing thi^ 
Part of the Argument, favour Them with 
fomc, out of many, Inftances of this Method 
pf Proceeding, and fupply Them with that 
ICnowledge Their Friends have fo unfairly 
concealed. 

They have forgot to apprize Them of the 
Cafe of Lord Chief Juftice Keeling in the 
Jleign of Charles the Second, * when, upm 
the Information of a private JA.ember of the 
HQufe^ of ijlegal AAs committed by the 
Chief Juflice in the Treatment of Juries, the 
Houfe ordered him to attend at the Bar, and 

find- 

* Commons Journals, 1 3 December 1667. A. Gray's 
Debates. 
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finding the Chief Juftice, defending himfelf 
by Precedents, the Pradice of the Courts, 
and the Opinion of the Judges, They ac- 
cepted thofe Authorities in excufe of the 
Judge ^ whom Tbey accordingly dif charged^ but 
They came to the following H^folution, 
^' Refolvcd, that the Precedents and Prac- 
tice of fining J[uries is illegal.*' 

It may not be improper to obferve that, 
in this Cafe, the Gonimons proceeded upon 
the Information of a private Member of the 
Houfe, Hating a public Grievance : That 
They proceeded by Refolution : That They 
decided againft Precedents and Practice ^ and 
the Opinion of the Judges : And that They 
thought it not inconfiftent to condemn the 
^hing and acquit the Perfon. 

They fhould have been informed alfo, 
that in 1689*, upon Complaint made tp 
the Houfe of the Cuftody of the Earl of 
Danbyy by a Warrant iffued by Secretary 
Nottingham^ the Houfe calling for the War- 
rant, and finding that it bore Date one Day . 
before the Information given, and receiving 

* Commons Journals, 28 June 1689. 

E no 
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no fatisfadory Anfwer upon the Point fron^ 
the Secretary of State, refolved. That the 
faking Lord Danhy^ by that JVarrant^ was 
illegal. 

That* in 1680 ^, Chief Juftice Scroggs^ 
Baving iflued feveral general Warrants, im- 
powcring Officers and Their JffiftantSy froni 
Time to Time, to feize and take into Cuf- 
tody all Perfons^ whom they (hall fufpedk 
oT writing and publifhing feditious Libels^ 
6fr. the Commons, in this Inftance, alfq 
interpoftd, and,byRefoliitidn, declared the 
iaid Warrants to be arbitrary and illegal \ 
and thereby taught that despotic and cor-; 
rupt Judge, who, in his Age, perhaps af- 
flpfted to regard the Refolutions of either 
Uoufq of Parliament no more than the Re^, 
folutions of a Parcel of drunken Porters^ that; 
the juft Refentment of Parliament, will, 
in all Cafes, fooner or later, overtake the 
Enemies, and vindicate the Conftitution of 
tchefe Kingdoms. 

More Inftances, I am aflured, of the 
feme Kind might be urged in Juftification 



^ Commons Journals^ 23 December 1680. 
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of the Ihterpofition of the Commons in 
tafes of this Nature, of the Proceeding by 
Hefolution in the firft Inftance, and of the 
iVlotion for cenfuring the general Warrants, 
by a Declaration of their Illegality ; but the 
Strength of Precedents turns not fo much 
upon the Number, as upon the Application 
of them; 

I Truft the Cafes I have cited will be 
thqught appofite, if not each feparately to 
pvery Point, yet, in the whole and taken 
together, conclufive to every matofrial Cir- 
cumftance in the Proceeding of the laft 
Year t and therefore I will finiih this P^rt 
of my Anfwer with remarking, , that fuch 
was the Opinion of theHoufeof Lord$ia 
1640 *, of thefe general Warrants, fuch 
Their Idea then of Their Jurifdidion, and 
fuch Their Jealoufy then of Their pef- 
fonal Freedom, thatj the Papers of two of 
their own Members having been feized, 
under one of thefe Warrants, They de- 
clared it a Breach of Privilege ; the Officer 
executing it was brought upon his Knees 

* Parliamentary Hiftory, Vol. IX. P. 34, 3;, 36, 
37. Rapin, Vol. X. P. 420, Wliitelock, P..37. 
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at the Bar^ and Satisfaftion was made t6 tnd 
injured Lords *. In 1692^ in the Cafe of 
Lord Marlhroughj confined without legal 
Evidence, it was refolved, that the Power 
cxercifed in that Cafe Wats illegal. And it 
Wats alfo refolved, that the Refolutions of 
the Houfe be entered in the Books, as a 
fianding T>ire£lion to all futtiri Judges^ and 
to cut off all Excufe for any fuch Illegalities 
in Times to come -f-. And let it not be for- 
got, that the Commons, in the fame Year^ 
rejefted a Bill fent down to them by the 
Lords, and grounded upon the Cafe of 
Lord Marlborough^ " for indemnifying Se^ 
cretaries of State for fuch Commitments in 
freafonable Cafes, and to limit Their Powers 
by Law ;** the Houfe of Commons th^ 
reaforiing, ^nd j5rudently adting, upon the 

* It appeal's from Rafin, Whitehcky and othd^s, 
that the Pockets and Studies of thefef Lords were fearck- 
ed upon the Sufpicion of holding Correfpondencewithr 
^he Scotsy then adually in Arms, and that their Pef- 
fons were not taken into Cu{lody,even upon this Char^e^ 
and in thofe Times ; and the whole Proceedings t)f 
the Lords iti Refentment of this, which they then hrfd 
to be a Breach of their Privilege, are related at large inr 
the Parliamentary Hiftory. 

f Lords Journals, 14 AW. 1692^ 
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fame Principles^ and with the fame DifcrelioHi 
which are in thefe Times refented and con- 
demned in the late Minority, following the 
Example of Their Anceflors in a Qfe very 
limilap -f. 

It is not uhpleafarit to obferve, how 
earneftly the Writers upon this Subject 
labour to make the Cafe of Mr. JVilkes pafs 
for the Caufe of Oppofition,and to reprefent 
Him riot only as the Idol, but as the Objeft 
of the Minority in the Stand They made up- 
on this very Quertion. Ifet if 1 may be al- 
lowed td make a Remark Upon the "Wifdom 
of this Plan, I think it is rather deficient, 
^he Kingdom has been tried upon tliis 
Topic, and the Art has failed : The Man- 

t The Debate went ofF in a Bill, that indemnified flie 
Miniftry for thofe Commitments, but limited them for 
the future by fevefal Rules ; all which Rules were re- 
jeded by the Commons. They thought thofe Limi- 
tations gave a legal Power to commit, in Cafes, where 
they were obfervedj whereas they thought the fafer way 
was to indemnify tbeMinifiry^'wYieh it was vifible they did 
not commit any but upon a real I^anger, and not to fet 
them any Rules : Since as to the committing of fctfpec- 
ted Perfons, tjebere tbe Danger is real and *vifible^ fliC 
public Safety mufl be firfl looked to, and fuperfede all 
particular Laws. Burnet, Vol. 2. P. 103. 

ner 
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her of the fexpulfion^ the Condufk of Nunfi- 
bers now in the Minorityj uniformly kept 
throughout that Enquiry, and the Evidence 
bf Time, all confute the Calumny ; info- 
much that one ftiould think the Minifters 
Themfelves Would advife thefe Writers an- 
^)ther Time not to hang upon a Topic, 
which They have long ago called in, and at 
firft perhaps urged fo warmly, more from an 
bfficious, and, I am confident^ a vain Hope 
bf foothing the Mind of one Man, by* ah 
Attack upon his neareflBLcIatidns, than with 
any ferious Expectation of being able txi 
m^ke the late Minority pafs, either in this 
Age or in the Judgment of Poftcrity^ for 
the fadious Suite of any Man : A Minority 
tompofed (as it certainly was upon that Day) 
of I^enji-whofe Ancefborsi in their Tiqfie^ 
iind of others, who^ in their own : Perforffc^ 
have moft eminently contributed tdthecK* 
fence of this Conflitution and Country^, 
againft foreign and domeftic Enemies^ fr^- 
the Revolution to this Hour. 

I have now gone through, the feveral^Af^ 

. fertions of thefe injudicious Advocates, who, 

guided by an Intemperance fimilar to that, 

which lately urged Their Patrons to advife 

the Difmiffion of General Cgnway^ have, in 

this 
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thi§ Inftance, as Their Patrons did in the 
pther, revived a juft and general Difcontent, 
which might elfe, probably, have fubfided in 
this inconftant Country. 

Yet to conclude here, would not be ade- 
quate to the. Caufe ; nor indeed would it 
be juftice to the Perfons injured. The fame 
ifublic, which has feen the 220 calumniated 
^embers of the late Minority charged with 
fo many Things, which They never did, 
and with pefigns, which they never formed, 
fliould now be fully and fairly infortnedof 
Their a^ual Conduft, and Their r^j/ Views, 
in moving the Queftion of the Legality of 
the Warrants. 

( • .- -• 

Let Thofe then learn, if there be any yet 
fenfible to the Feelings, and open to the Call 
of national Liberty, that it appearing, in 
theCourfe of the Proceedings againft Wilkes^ 
that a Subjedt had been taken into Cuftody 
by a general Warrant, of Apprehenfion, iflued 
by Lord Halifax^ his Papers feized, and hi$ 
Perfon kept in clofeft Cuftody, upon the. 
Charge of a feditious Libel^ • the Public inr 
ftantly took the Alarm, and the Illegality of 
jf^rA Warrants, and fucb Cuftody, in fuck 
an Offence, became univcrfally the Topi^: 

of 
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of Difcourfe, and Ground of Apprchcnfion 
and Complaint. When therefore the Pro- 
ceedings againft Mr. Wilkes were finiflied, 
when the Honour of the Crown and the Dignity 
of Parliament^ traduced and injured by the 
licentious Paper complained of, were both 
vindicated and fatisfied, and not till after 
the Expulfiqn j two Qentlerpen of diftin- 
guifhed Worth, Talents and Confequence 
in Their Country, ftepped forth ; exprefl[e4 
their Opinion of the Illegality of the Pro- 
qseding^.of Lord HalifaXy and took that 
Method, which to Them feemed the beft, of 
bVinging the great Qiieftion, , which had io, 
much interefted the Minds of all Ranks of 
Men, and upon which, They alleged. 
They thought the Effence of private aad 
perfonal Liberty depended, to an amicable 
£)ebat€ ariS candid Difcuffion, for the Sa- 
tisfaftion of this Age, and, a$ They trufted^ 
for the Security of future Times. 

The Houfe adopted the Idea : The 
Adminiftration acquiefced ; a Day was 
named ; the Mmiftry called for various 
Papers, and Volumes of Records ; and 
when the Hour of Rebate came on, Sir IVil- 
liam Meredith moved the following Queftiqn. 
** That a general Warrant for apprehend- 

ing 
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)ng and fcizing the Authors, Printers and 
Publilhers of a feditious Lihel, together 
w^ith Their fapers, is not warranted by 
' Law,?' 

It is faid, and iiniverfally beh'eved, that 
^n the Debate neither the Minifter himfelf^ 
nor the Attorney General defended the 
Legi^lity of the Warrant. The M. of G. 
and many others who voted for adjourn- 
ing the pebate, exprefly declared Their d^r 
teftation of the Praiftice, and Their Senfe 

pf the Neceflity of preventing a Meafurefc 
dangerous to Liberty ; and the whole Pej- 
fence of that Day confided in arming up* 
pn the Impropriety of deciding in Parlia- 
ment a Queftion then depending in a Court 
of Judicature. They, who maintained the 
Propriety and Neceflity of the Motion, en- 
deavoured to fhew the Fallacy of this re^j- 
foning, and dwelt upon the Importance Df 
the Queftion, the Violence of the Proceed- 
ing, the Power of Parliament ex(?rr//?i in 
fimilar Cafes^ and the Reproach of leaving 
the Liberty of the Subjeft, in a Cafe of fuch 
Notoriety, fufpended by a Court of I^w, 
jupon the Pretence of Bills of Exceptions, 
whicbj when examined^ would be found to 
turn w^on other Points^ and where the De* 

F cifior> 
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cifion, in this M*itter.pf univerfal Intcrcft, 
might be long kept in fufpence, at the 
wU even of the very Party accufed. Upon 
a Motion being made for adjourning the 
pebate for four Months, the Nunibers were 
found to be 234 for the Queftion and 220 
againft it^ by which this great conftitu- 
tional Queftion, perhaps the moft important 
that ever animated the Spirit of a free 
People, has been put, as it is now phrafed, 
into a ^jK^courfc of Trial at Law- inconr 
fequence of which candid Reference tv^x^j 
Method has been taken, to delay the Suit 
and to avoid Decifion. Some feem to think 
it not impoffible, that the C^ufe may be 
thus put off till the next Seffion, in which 
Cafe I am free to declare, I think the Mi- 
niority of 230 will deferve every Calumny, 
which They have hitherto undefeivedly 
borne, if They do not mike this great 
Queftion the very firft Meafure of the Year \ 
hopelefs, as the Public would then be, of any 
Redrefs or Decifion, from the Candor of the 
Minifter, or from thecourfe of law. 

f 

Thus this great Queftion took its rife, 
thus the Minority moved it, the Miniftry 
avoided it, the Houfe referred it, the Ser- 

vants 
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Vants of the Crown have profccuted it in the 
Courts below, and in this Situation our moft 
tffcntvdl Liberty, our undoubted Birth-right, 
ftarids^ I beg Pardon, hangs at this Hour. For 
at this inftant of Time, Lord Halifax frofn a 
Perfeverance {which fame would cetebraU for 
ti^u^ Spirit) may iffue out another general 
Warrant, upon the Pretence oi the laft Libel 
the Budget ; by that Warrant he may order, 
as he. before did, fix Meflengers, his official 
Inftruments, without Kriowledge to guide, or 
Property to reftrain Them, in the abufe of 
unlimited Powers to enquire for the Author 
of that feditious Work alfo^ and to feize on 
kny Perfon, tt^bom They friay think proper^ and 
His Papers ; and what Law remains in al^- 
lowed Force at this inftant to deter Them 
from feizing, upon the ground of received 
Opinion, the Perfon of that Honourable 
Gentleman j whom fome People allege They 
know,and many believe,to have been,ih part 
at lead, the Author of that excellent and un« 
anfwered Work ? from entering His Houfe 
abruptly, alarming His Family, keeping Him 
in clofe Cuflody j tumbling His moft fecret 
and confidential Papers and Deeds carelefsly 
into a Sack J as in the former tnftances, and 
trufling them to the Hand of a common and 
unrefponfible Perfon, without Schedule or 

Security 
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fifecunty For recovery of them ? fn this Cafe It 
is true, the Outcry Would be great and ge-^ 
neral, frorfi the Character of the Perfon thqs 
treated ; His ancient Family • His exttnfive, 
though concealed Generojity^ and his Popula- 
rityin that large, manufa(5luring,and wealthy 
County, which He rt* prefents with fuch entire 
SatisfaSion to His ConftituentSj and fo much 
Reputation to Himfelf. Bur, on the other 
Hand, what would not Lord Halifax have to 
fay in His Defence ? It would now be allegdi 
in His Favour, not only that there are num-*^ 
berlefs Precedents upon the File of Office,' 
in Juftification of this Pradlice, and that, if k 
be ndt legal by the written Letter of the 
StatiiteLaw,it isLawgrownoutof long ufage^ 
" but that the Houfe of Commons^ in the very 
74/? Winter, thought it fb ncceffary a Power 
\n Magiftracy, that they refufed to condemn 
or to abrogate it/' It would be confidently 
^rtced, ^* whether their Acquielcence in the 
Exercifc of it, upon an exprefs MoHon^ a^ 
khcr hng Debate^ does not prove, that they 
thought the Power itfelf neither illegal t\6r 
dangerous? Whether, after this Sanftioft- 
given to it by the Indecifion and Reference 
' of the Houfe of Commons^ it is not to be • 
confidcred as Law, until the Courts of Judi* 
cature have pronounced it is not ? It is the 

Duty 
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buty of Magiftrates fully lo exert whatever 
Authority is veiled in them, for the Negle^ 
of which They are accountable, as^well as for 
the Abufe : Andj however I^prd Halif^oi 
might have hedtated upon the Legality of 
general Warrants before the ^leftidn cafni 
Under CoHjideration of the Commons laft 
if ear, from his own Doubts qf the Validity of 
Precedents of Office ^ to cmjlitute Law againji 
the temper of the Conftitution and the Freedom 
tf the SubjeSl ; yet at this Time^ a Secretary 
of State Hands obliged to qonfider this Pradicd 
of Office as authorifed by the Gonfent and 
Sanftion of the two Houfes of Parliament 
given to the Continuance of it, until it Ihall 
be annihilated judicially.** This would cer- 
tainly be his Vindication, and, I think, a 
very plaufible, if not a fufBcient one. Be- 
fide., the Rank of the Perfon makes no Dif- 
ference in the Outrage, though it would irt 
the public Reception of it. The Law is no 
Refpeftor of Perfons ; the Libel of a Man of 
Parts, of Rank and Efteem^ is more danger- 
ous, than that of an inferior ; the fameRea- 
foning and the fame Precedents, thatjuftified 
one, muft be admitted in Juftification of the 
other 5 and this may be done upon every 
Reafon, upon which 7;&^/ was done, as the 
Law now ftands, and fufpcnded as the De- 

tmination 



termination is nbw unhappily left. l*o pre- 
vent this Uncertainty in fo fundamental a'li 
Article of our Conftitution, in which, in their 
Judgment, to he in Doubt is to be in Dange^^ 
the 220 calumniated Members of the Mind- 
Hty honourably, tho^ inefFeftually contend- 
ed. And let the impartial Public now decjdc, 
•Whether they are moft indebted to tliofe,who 
laboured to bring this Their great Intereft to 
in immediate Determinatibh, or to the 234 
Members of the Majority of that Day, who 
prevailed in having it referred to a future 
Trial at Law : A method of Decifion, whicH^ 
it feems neither the Importance of the Quet 
tion, nor the Recolleftion of the moflfolennta 
AflTurances, given in full Senate, rior the tit- 
moft Ende^ours of the Party injured, nor 
the ordinary Jurifdidlion of the Court of 
' Common Pleas, nor the Authority of the 
illuftrious and truly Patriot Judge prefidiog 
in that Court, have, as yet, been fufficient 
to bring on^ 
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OP 

JOHN PETER ZENGfiR, 
Of New-York, Printer: 

,T Vk\ 's)y^:^ nvu i:v^A 
O F 

Mr/ W I L L 1 A M O W E N, 

Bookseller^ near T)bmplb-Bar> 

Who was alfo Charged with the Publicadon of a Libbi^ 
agwift the Government ; of which he was honour- 
ably acquitted by a Jury of Free-bom Englilhmen, 
Citizens of London. 
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4ild f^3i"to pint, th^Jk^^riabM^itfMmiverJdlfy 
Tiai iy every True ]^^wiq> to English Liberty j 
fc^it^ mU here fee two of fbemofi noble ftands which have 
,3eik i^aSi fi9.ef the Rm;%tionj r/tr Defence ^/ Consxi* 
TUTiONAL Freedom. Js ffitriting that Notice^ Zengef^s 
frial (fif which this if a nm Edition^ it having been for 
fomtime veryfcarce) has keen lately recommended^ in the 
ftr^fl tirms^ iyfomM^pfthtmJi abfe^ as w^ as the moft 
hon^ men now living. 
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NARRATIVE 

Of the case of 

JOHN PETER ZENGER, 

Printser of the New- York Weekly Journal. 

ZENGER's firft News-paper was pnntedy Nov. 5, 1733, 
and he continued printing and publifhing them, to the 
public {atisfadion, till t^e January following ; when the 
chief jullice was pleafed to animadvert upon the dodrine of libels* 
in a long charge given in that term to the grand jury, of which 
Zenger's papers was the principal obje6t ; and afterwards on the 
third Tuefday of 06lober, 17341 was again pleafed to harangue the 
grand jury, in the following words: 

** I fhall obferve concerning libels ; that tley are arrived to that 
height) that they call ktudly for your animadverfion ; it is high 
time to put a flop to them ; for at the rate things are now carried 
on, when all order and government are endeavoured to be trampled 
on, and refledions are cafl upon perfons of all degrees, mufl not 
thcfe things end in fedition, if not timely prevented ? Lenity, you 
have feen, will not avail ; it becomes you then to enquire after the 
offenders, that we may, in a due courfe o( law, be enabled to 
punifli them. If yoo, gentlemen^ ' d not interpofe, coniider whe- 
ther the ill confeqaences that may arife from any diftarbances of the 
public peace, may not in part lie at your door V* 

But the grand jury not indicting Zenger, as was expe£led, the 
gentlemen of the council * took four of his news-papers into con 
fideration» and having by their refolution declared them to he/al/f^ 

/ccuiiialous 

* As fome of our readers may perhaps be unacquainted with the fcmi of govern- 
ment in New-York, we muft infonn them, that in that province, as well ai moft 
of tl^e Briti/h plantations in America, the form of government is the very fame 
with that in England ; as it confiAs of a governor, a council, and an aflembly. 
The governor is named by the king, and reprefents the fovereign within the province 
of which he is appointed governor : the council connHs of a certain number of 
members, all of whom are named by the king, and refembles the houfe of lords in 
England, being for that reafon fometimes called the upper-houfe of aflembly ; and 
the aflembly confiils of a number of reprefentatives chofen by the people in their 
feveral pariHies or diAridh^ refembling the houfe of commons in England, and for 
that reafon are often called the lower-hcufe of aiTembly. Thefe three branches of 
the legiflature have^ mthin their province, the fame powers and privileges that the 
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feandalotts, malicious and/editions libels^ ORDtRED them tote bttr« 
by the hands of the common hangman ; hot when the order came 
to be read in the court of quarter feilions, the aldermen would not 
fuffer the hangman to burn them, and made the following proteft 
againft it, which was rfad'; 

<' Whereas this court conceives, they are only to be commanded 
by the king's manadatory writs, authorized by law, to which thqr 
conceive they have the right of (hewing caufe why they don't obey 
them, if they believe them improper to be obeyed, or by orders, 
which have feme known laws to authorize them ; and as this 
court conceives this order to be no mandatory wnt warranted b? 
law, nor knows of any law that authorizes the making of the order 
aforefaid ; fo they think themfelves under no obligation to obey 
it : which obedience, they think, would be in them, the opening 
z door for arbitrary commands, which, when once opened, they 
know not what dangerous confequences may attend it. Where«! 
fcre, this court fconceives itfelf bound in duty (for the prefervation 
of the rights of this corporation, ;»nd, as much as they can, of this 
liberty of the prefs, and the people of the province, fince iqj 
aflembly of the province, and feveral grand juries, have rcfufed to 
meddle with the papers, when applied to by the council) to proteft 
againil the order aforefaid, and to forbid all the members of thU 
corporHtion to pay any obedience to it, until it be fliewn to thU 
court, that the fame is authorized by fome known Izyr, which they 
neither know nor believe that it is." 

" The (herifF then moved, that the coujt would direft the Ji^^^- 
man to perform the order of the council ; to which it was aofr 
wered. That, as he was an officej* of the corporation, they woiiit4 
give no fuch order. Whereupon the fhcrifF ordered his own ne^ 
to burn them, and the officers of the garrifbn attended. 

On Sunday November 17, 1734, Zengcr was tak^n up and iflS* 
prifoned by virtue of a warrant in thefe wbrds : 
♦* At a council held at Fort-George in New-York, the 2d daybf 
Novell ber, 1734. 

PRESENT, 
His excellency William Coiby, captain general and govcrnojF/ ii| 

chief, &c. 



Mr. Clarke, 
Mr. Kennedy, 
Mr. Lane, 



Mr. Harrifoh, 
The chief juftrce, 
Mr. Horfmanden, 



Mr. Livingftc^, 
Mr. Cortland* 



kinp, lords and commons have here at home, and their afts havp the fame fprce, i£ 
not difapproved by his majcfty ; confcquently a rcfolution of either houfe of aflen^Iy 
xneeti generally with the fame rel"pe£t from the people within the province, diirt a 
refolution of either houfe of pariiament does in England} but in this cafe of 
Zenger's, tho' the council had by their refolution declared the papers publiHied by hfan 
to be falfe, fcandalous, malicious and icditious libels^ as the jury upon hi^ trial 
were upoi> their oaths, and thereby bound to deliver their own opinion, and not 
that of the council, they thought themfelves obliged to acquit the prifoner, by 
returning a vjrdtft, not guilty ; wh;ch i-; the vcrdidt every jury-man is in confciencc 
bound to return, if he thinks ri:2t the prtfoatr is not guilty' of the crime charged in 
the iadidment or inforauLwu. 

« It 
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«* It IS ordered, th^t the flierifffor the city of Nc«v« York, do 
forthwith take and apprehend John Peter Zenger, for printing and 
pttblifliing feveral feditious libels, difperfed thronghoat his journals 
or news-papers, entitled. The New-York Weekly Journal, con- 
taining the fre&efl advices, foreign and domeflic ; as having in 
them many things, tending to raife fa^ions and tumults among 
the people of this province, inflaming their minds with contempt 
of his majefty's government, and greatly difturbing the peace thereof; 
and, upon his taking the faid Jonn Peter Zenger, to commit him to 
the priion or common gaol of the faid city and county. 

Fred. Morris, D. CI. Con." 

By virtae of this warrant he was imprifoned feveral days ; and 
illegally, as well as cruelly denied the ufe of pen, ink aqd paper, 
and the liberty of fpeecb with any perfons*.— — Upon his com* 
mitmeot, fome friends foon got a habeas corpus to bring him before 
the chief juilice, in order to his difcharge or being bailed ; on the 
return whereof, on Wednefday the 20th of November, his council 
dielivered exceptions to the return, and the chief justice ordered 
ihen^. to be argued publickly at the city hall^ on the Saturda/ 
following. 

Oa Saturday the 23d of November, the faid exceptions came to 
be argued, by James Alexander and William Smith, council for 
Zenger ; and by Mr, Attorney-general and Mr, Warrel, council 
againft him, in prefence of fome hundreds of the inhabitants ; 
where his council (faving the benefit, of exceptiflin to the illegality 
of the warrant) infilled, that he might be admitted to reafonable 
bail. And to ihew, that it was his right to be fo, they offered 
Magna Charta, the petition of Right 3 car. The habeas corpus adl 
of 31 car. 2. which direds the fum in which bail is to be taken, to 
be, ** according to the quality of the prifoner, and nature of the 
offence." Alfo zd Haivkins^ Cap. 15. §. 5. in thefe words, •« But 
Juftices mujt take care^ that^ under pretend of demanding /ufficient 
Jecuritjy they do not make fo excejji^e a demand^ as in effeSl amounts 
' to a denial of bail ; for this is looked on as a great grievance y and is 
complained of as fuchi By 1. W. Jff. M. fefT. id. by nvhich it is de» 
claredf That exceilive bail ought not to be required. It was alfo 
ihewn> that the feven bifbops, who, in king James the lid's time^ 
were charged with the like crime that Zenger ilood charged with, 
were admitted to bail on their own recognizances, the arch bi {hop 
in 200I. and each of the other fix in lool. each only. Sundry 
other authorities and arguments were produced and infixed on by 
council, to prove hi^ right to be admitted to moderate bail, and 
to fuch bail as ^as in his power to give ; and fundry parts of hiftory 
they produced, to (hew how much the requiring exceflive bail had 
been refented by parliament* And ip order to enable the court 
to judge what furety was in his power to give, he made aiBdavit, 
that (debts paid) he was not worth forty pounds, the tools of hit 
trade and wearing apparel excepted. 

Some warm expreflions (to fay no worfe of them) were dropped 
on this qCcafioD, fufliciently known and refented by the auditory. 
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Bot tipon the whole, it was ordered. That he might be admitted to 
bail, hirofelf in 400I. with two faceties each in 200I. and that he 
Iboold be reinanded till he gave it. And as this was ten times 
more than was in his power to counter iecore any perfoa in giving 
bail for him, he conceived he could not afk any to become bis batt 
on thefe terms ; and therefore he returned to gaol, wh^re he la^ 
until Tneiday the 28th of January 1735* being the lad day of 
that term; and^begrand jury having found nothing agaioft him, 
he expeded to have been difcbai^d from his impimnment : but 
thefe hopes proved vain; for the attorney- genend then charged 
him by information, for priimng and publifliing parts of his jour- 
nals. No. 13. and 23. as beug falfe, fcandaloos, malicioos> and 
feditious. 

To this information his council appeared, and oflfered exoeption^ 
leaving a Uank for inferring the judges oomsMffions, which die 
court were of opinion not to receive till thofe blanks were filled np. 
In the fucceeding vacation the judges gave copies of their com* 
mifliODs ; and on Tuefday the 15th of April 173^, tbefirft day of 
the fucceeding term, his council offered thefe exceptions ; which 
were as follow : 

The attoniey.general,7o^ ioformation for a 



'• 3 



John Peler Zenger. 5 »''"*^^'°"""- 
<' Exceptions humbly offered by John Peter Zenger^ to the ho» 
Bourable James De Lancey, £(q; to jodge in this caufe. 

*< The defendant comes and prays hearing of the commiflloo, 
by virtue of which the honourable James De Lancey, Efq; claims 
the power and authority to judge in this caufe, and it is read to him 
in thefe words : " • . 

** George the Second, by the grace of God, king of Great- 
Britain, France and Ireland, king, defender of the faith, &c. To 
our trudy and well- beloved James De Lancey, Efq; we repofing 
fpecial truff and confidence in your integrity, ability and learning, 
have afilgned, conffituted and appointed, and we do by thefe 
prefents afiign, confiitute and appoint yott the faid James De 
Lancey, Efq; to be chief juffice in and over our province of New* 
York, in America, in the- room of Lewis Morris, Eiq; giving and 
by thefe preients granting unto you full power and lawful authority, 
to hear, try, and determine all pleas whatfoever, civil, <:rtmiaid 
and n;>ixcd, according to the laws, ffatutes and cuftoms of our 
kingdom of England, and the laws and ufages of our (aid province 
of New York, not being repugnant thereto, and ^ecotions of all 
judgments of the faid court to award, and to make fuch roles^aod 
orders in the faid court as may be found convenient and uiefal> 
and as near as may be agreeable to the rules and orders of oor 
courts of King's- Bench, Common Pleas, and Exchequer in Eng- 
land. To have, hold and enjoy the iaid office or place of chief 
judice in and over our faid province, with all and fingular the rights^ 
and privileges, profits and advantages, fallaries, fees and per- 

quifftfS 
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tittifites unto tbe faid plaot belonging, or itl any intays ^ppcitahdagi^ 
in as full and ample manner as any perfon heretofore chief juftict 
pi our faid province hath held and esfjoyed, or of right ought to 
have held and enjoyed the fame> to yoo the faid James 'Oe hHipctj^ 
£fq; for and DURING o tin will akd pleasurb. In teftimony 
whereof we have cauied theieour letters to be made patent, and th« 
great feal of oar province of New-Ybrk^ to be hereunto aiiized* 
Witnefsour trudy and well-beloved William Coiby, Efq; ourcaptaiB<^ 

feneral and governor in chief of our provinces of New- York, 
lew-Jerfey, and the territories thereon depending in America, 
vice admir^of the fame, and colonel in our army, at Fort-George 
in Nev(^-York, the twenty -firft day of Auguft, in the ieventh year 
of our reign. Anno Domini, 1733 " 

, Which being read and heard, the faid John. Peter Zenger, by 
protefiation» nc^ confeffinf or fubmittlng to the power of any other 
perlon to judge in this caofe, doth except to the power of th€ 
honourable James De Lancey, £iq; aforefaid, to judge in this 
caufey by virtue of the com roi&on aforefaid, for thefe reaS}ns, viss. 

** id. For that the authority of a judge of the KingVBench, 
in that part of Great Britain called England, by which the cog- 
nizance of this caufe is claimed, is by the faid commiffion granted 
to the honourable James De Lancey, Efq ; aforefaid, only during 
fUafure ; whereas that authority (by a flatute in that cafe made and 
provided) ought to be granted during good behaviour 

*' 2d. For that, by the faid commiffion, the jurifdidlion and au^ 
ihofityi^f ajuilice of the court of Common Pleas at Weilminfler, 
in that part of Great Britain called England, is granted to the faid 
James De Lancey, efq; which jurifdidHon and authority cannot be 
granted to, and exercifed by, any one of the juilices of the King*s-> 
Bench. 

^* 3d. For that the form of the faid commiffion is not founded 
on or warranted by tbe common law, or any ftatute of England, or 
of Great'Britain, t)r any adl of afTembly in this colony. 

<< 4th. For that it appears by the commiffion aforefaid, that the 
feme is granted under the fcal of this colony, by his excelJericy 
William Ccfby, eiq; governor thereof ; and it appears not, that the 
fanije was granted, neither was the fame granted, by and with the 
advice, and confeilt of his majedy's council of this colony ; without 
wlMch advice and confem, his excellency could not grant the fame. 

*^* Wherefore, and for many other defefts in the faid conimiffiony 

this defendant humbly hopes, that the hon. James De Lancey, efq; 

will not take cognizance of this caufe, by virtue of the commiffion 

gfore&id. 

c* -.J I James Alexander, 
Signed, I ^^.jj.^^ 5^.^^,, 

Tbe exceptions tor the commiffion of the hon. . Frederick 
Philipfe, eiq; the fecond juftice, were the fame with the foregoing \ 
hia commiffion having the fame defers. 

Tuefiay the 15th of April, 1735, Mr. Alexander offirred the 
above exceptions to the cour^^. and prayed that they might be filed. 

Upon 
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Upon tUt ibe cUef jaflice ikfd to Mr. Alexander anfd Mr. Smitli'^ 
that th^ oaght welt to confider the confeqtttnces of what they 
offered r to which both aafweredy that they had weH confidered D^ac 
they.oibcdy and aH the confe^piences. And IV^. Smith added, 
tiiat he was^ ixpell Satisfied of the right of the f\3h^e€t to take an 
exception to the commiffion of a judge, if be thought foch coin<i> 
jBijffion iilcgalt that be durft venture hit life upon that point. At 
to the i^iltdity of the exceptions then offered, he faid, he took that 
to be a^ond point; bin was ready to argoe them both, if their 
bononrs were pleafed to hear him. To which the chief j^ice re<*> 
plied, that he wonld confickr the exceptions in the norntng ; and 
ordeped the clerk to brin|; them to him. 

Wedneiday, the idth of April, ^7 35* T^« chief jofticc delivered 
one of the exceptions to the clerk, and juftice Philipfe the other, 
upon which Mr. Smith arofe and afked the judges, whether their ho- 
nonrs woiildhear him npon theie two points, ifl. That the fubjeA 
hat a right to take fuch exceptions, it they judged the commiflioti 
illegal. 2dly, That the exceptions tendered were legal and valid* 
To which the chief juilice laid, that they would neither hear nor 
allow the exceptions ; for ((aid he) you thought to have gained a 
great deal of applaufe and popularity by oppofing this court, as 
you did the court of Exchequer ; but you have brought it to that 
point, that cither we muft go from the bench, or you nom the bart 
therefore we exclude you and Mr. Alexander froih the bar; and 
delivered a paper to the clerk, and ordered it to be entered, which 
the clerk entered accordingly, and returned the paper to the chief 
juftce; after which, the chief judice ordered the clerk to read pobHclf 
what he had written ; an atteded copy whereof follows : 
«* At a fupreme court of judicature held for the province of New* 
York, at the ciiy^hall of the city of New-Yprfc, on Wedsefdayr 
the.i6th day of April, 1735. 

PRESENT. 
The hon. James De Lancey, cfq; chief juftice. 
The hon. Frederick Philipfe, efq; fecond jofticc. 

'^ James Alexander, eiq; and William Smith, attornles of ihU 
court, having prefamed (notwithftanding they were forewarned^ by 
the coi^rt of their difpleafure tf they (hould do it) to fign, and haV^ 
ing a^ually figned, and put into court, exceptions, in the Damei b)^ 
J©hn Peter Zenger; thereby denying the legality of the judges thiSi 
commiifions (tho* in the ufual form) and the being of thi^ fuf^reotfe 
court. It is therefore ordered, that for the faid contempt, the (aid 
James Alexander, and William Smith, be excluded from any farther 
pradice in this court ; and that their names be ftruck out of the 
roll of atcornies of this court. 

per Cur*. James Lyne, CI." 

Mr. Alexander obferved to the court, upon reading the above 
order, that they were roiftaken in their wording of it, becauie the 
exceptions were only to their commiflions, and not to the being of 
the court, as is therein alleged; and prayed that the order might be 
altered accordingly. The chief jufiice faid) they conceived the 

exceptions 
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iexccptiotis were againft the being ibf Ac court. Both Mr. Alexandfer 
and Mr. Smith denied that they were, and prayed the chief jaftice 
to point, to the plac;^ that contaiiied facb cxj^ptions ; and ftirtber 
added^ that the coi^rt might well exift, the' t^e coromtlBoiK of all 
the judgps )vere vt^id ; which the chief juftice confeifi^d to be true : 
and therefore they prayed again, that the order in that point might 
be altered ; ))utt it was denied. 

"Upon thi^ excjufion of Zenger's coa|K:il, he petitioned tie: court 
to ordex; council for his defence, who thereon appointed Joha 
Chambers^ efq; who pleaded Not Guilty for him: to the information. 
Mr. Chambers moved, that a certain day in the next term might.be 
appointed for his trial, and for aiUuck jury; whereupon his trial #as 
prdered to be on Monday the 4tbof Augiift» and the court would 
coniider till the firil day of the next term> whether he fliookl ha^e a 
flrack jury or nou and ordered that the.fheriff fiiouldia dieineam 
time, at Zenger's ch;wge, return the fi;eeholders book. 

On. the 29th of July, I735f being the firft day of nextCerm» 
the court were of opinion. That Zenger was entituled to have^ « 
ftruck jury. 

Accordingly, that evening at five of the dock, fome of his friends 
attended the clerk, for ftriking the jury; when, to their fiirprize, 
the clerk, iniiead of produang the freeholders book, to ftrike 
the jury out of it, in their prefence, as ufual, produced a lift of 
forty-eight garbled per fons, whom, hefaid* he had taken t>Qt of the 
freeholders book. Zenger's friends told him, that a great nam- 
ber of theie perfons were not freeholders; that others were perfons 
holding coipmii&ons and offices at the governor's pleafure ; that 
otberf being of the late difplaced magifirates of this city, mufi be 
iiippofed to have refentment againft the prifoner, for what he had 
printed concerning them j thai others were the govwww's baker» 
taylor, fhoemaker, can(He>maker^ joiner, &c. that there would not 
remain a jury, if they ftruck put all the exceptionable men ; and» 
according to the cuftom, they had only a right to ftrike out 12. 

But, finding no argun^ents could prevail with the derk to ftrike 
the jury as ufual, Mrt Chambers applied to the courts next mcN'ning, 
and the court, npon his motion, ordered. That the 48 fhoald be 
ftjuck. out of the freeholders book as ufual, in the presence of 
^he parties, and that the clerk ftiould hear ofcye^ions to perfons 
propofed to be of the 48, and allow of fuch exoepdons as weie 
jajl. In purfuance of that order, a jury Wdl that evening ftrackf 
^o the fatisfaftion of both parties. 
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-T n fiipreme court of judkature hdd for the province rf 
Netr-York, - 

PRESENT, 
The Hon. James De Lancey, Efq; chief juftice. 
• 'The Hon. Frederick Philipfe, Efq; fccond juftice. 

The court being feated, Zenger was brought ia. 
, Mr, Chambers, council for the defendant* I humbly move 
your honours that we njay have juftice done by the (berift^ 
and that he may return the names of the jurors ui the famt 
#f der. they were ftrack. 

Chief Juftice. How is that ? Arc they not fo returned ?. 
Mr. Ch» No, they are not : for fome of the names that were 
laft fet down in the panriel, are now placed firft. 
Ch. J. Make out that, and you (hall be righted. 
Mr. Ch. 1 have the copy of the pannel in my band, as the 
jurors were ftruck, and if the clerk will produce the origbial 
figned by Mr. Attorney and myfelf, your honour will fee owf 
complaint is juft. 

Cfh. J.. Clerk, is it fo ? Look upon that copy : is it a.true • 
copy of tbe pannel as it was ftnick ? 
. Clerk* Yes, I believe it is. . . 

Ch. J. How came tbe names of the jurors to be mi(piaced in 
the pannel? 

Sheriff. I have returned the jurors in the fame order in which 
the clerk gave them to me. 

Gh. J. Let the names of the jurors be ranged in the ord^ 
they were ftruck, agreeable to the copy here in court. 

Which was done accordingly. And the jury, who(e namca- 
were as follows, were called and fworn. * 

Egbert van Borfom> 
Thomas Hunt, Foreman. 
Benjamin Hildretb, 
Abraham Keteltas, 
John Goelet, 
Hercules Wendovcrt 

Mr. 



Hermanus Rutgers, 
Stanly riolmes, 
Edward Man, 
John Bell, 
Samuel Weaver, 
Andries Marfehalic, 



( II ) 

Mh Attorney-general opened the infofmatioii) which was ad 
follows: 

** New-York, fupreme court; 
" Of the term of January, in the eighth year of the reign 
of our fovereign lord king George lid, &c. 
" New-Yofk, fs..TY t it ren^icmbered, that Richard Bjadlcy, 

Xj efq; attorney-general of our foVereJgn 
lord the king, for the province of New- York, who for our 
faid lord the king in this part profecutes, in his own proper 
perfon comes here into the court of our faid lord the king^ 
and for our (kid lord the king gives the court here to undei^ 
ftand and be informed,— that John Peter Zenger, late of the 
city of New- York, Printer, (being a feditious perfon, and a 
frequent printer and publiflier of falfe news and feditious libels^ 
and wickj^dlyiand malicioufly deviling the government of our 
faid lord the king of this his majefty's province of New* 
York, under the adminiftration of his excellency William 
Colby, Efq; captain-general and -governor in chief of the 
faid provkKe, to traduce, fcandalize and vilify ; and his ex-* 
cellency the faid governor, and the minifters and officers o£ 
our faid lord the king of and for the faid province to bring 
in^ fufpicton and^tbe ill opinion of the fubje^s of our faid Iprd 
the king refiding within the faid province) the twenty-eighth 
day of January, in the feventh year of the reign of our 
fov!ereign lord Cjeorge the Second, by the grace of God of 
Great-Britain, France and Ireland, king, defender of the 
faith, &c. at the city of New- York, did falfly, feditioufly 
and fcandaloufly print and publifh, and caufe to be printed 
and puUiihed, a certain falfe, malicious, feditious, fcandalous 
libel, intituled, the New- York Weekly Journal, containing 
the frefhefl advices foreign and domeftic ^ ; in which libel 
(of and concerning^ his excellency the iaid governor, and the 
minifters and officers of our faid lord the king, of and for 
the faid province) among other thinga therein contained, are 
thefe words : * Your appearance in print at laft gives a 
pleafure to many, tho' mod wifli you had come fairly into the 
open field, and not appeared behind retrenchments made of 
the fuppofed laws againft libelling, and of what other men 
have faid and done before ; thefe retrenchmei>ts, gentlemen, 
may foonbe ihewn tq you and all men to be weak, and to 
Have neither Jaw nor reafon for their foundation, fo cannot 
long ftand you in ftead : therefore, you had much better as 
yet leave them, and come to what the people of this city an^ 
•) ' • f 

* The Pa^et ^oted in this informatioa are hem only two of Zengcr^t neVra* 

C pi^pvinc^ 
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prcnnoe(tHe eity&nd province of Nciv^York aiedvung) tbink 

arQ the points in queftion (to wit) They (the people o£ the 
city and province of New- York, meaning) thifiki as matters 
now ftancl» that their iibbrtibs and properties am ^e- 
carious, and that si. a YUY is like, to he intailed on tfaavi and 
;lhtk poflerity» if fome pail things be not amendedy dodlfats 
ihey collet from many piaft proceedings.' (Meaning many 
cyT the paft proceedings of his exceUency the faid^ goveraor^ 
find of the nunifteu and officers of our (aid loid the kingf of 
^nd&r tbefaid pjrovince.) And the faid attornev^^generatt^ 
our faid lord the kiQg> for our faid lord the king^ libewife givci 
^0 court here to underftand and be infonned. That the faid Joba 
P<)ter Zenger afterwards (to wit) the eighth day of April, in liie 
&V€tnth yeac of the reign of our faid lord the king, at the dtjr 4f 
f(e»v-*York af^refaid, did ftalAV) feditioufiy and foandatov 
print and publifb, and caufe to be printed and puUifliftd^ m»^ 
fj^tt falfe, malicious, feditious^ and fcandaloua libel, intitttldi 
The New- York Weekly Journal, containing the fre&eft sdfteK 
£:^eign and domeftic In which libel, (of and eoncerdill 
ijic governof^ent of the province of New- York, and of tUl 
^ncerning his excellency the faid g(^vernor, and the imaiAM 
and officers of our faid lord the kmg, of and for the toA 
province) among other things therein contained, aro ifalfr 
wocds, ^ One of oiur neighbourft (one of the inhabitants^ ii 
Kew-Jerfey meaning) being in company, obferving litt 
flrangers (fome of the inhabitants of New-Yorl^ mcantag) 
full of complaints, endeavoured to perfiiade them to remAe 
isAo^ Jerfey ; to which it was replied, that would be Irnniir 
cMit of the frying-paa into the fire ; for, fays he, we wA 
are under the feme governor, (his excellency the faid governor 
meaning) and your afTembly have ihewn v^itb a witne& wlat' 
n to be expe£ked from them : one that was then movingA 
Penfilvania, (meaning one that was then removing fiiMB 
New- York, with intent to refide at Penfilvania) to yiMA 
place it is reported fevcral confiderable men are removingf (jflMMl 
New-York meaning) exprefled, in terms very moving, tftM 
concern for the circumftances of New- York, fthe bad ^it^ 
cBimAances of the province and the people tA New^iMft 
2];tfaning) feei^ed to think them very much owing to *^ 
fluence that fome men (whom he called tools) had In' dit 
tniniftration, (meaning the adminifiration of government -.if 
the faid province of New- York) ikid he was now goin^ fMft 
them, and was not to be huf t by any meafures tbty ilmtt . 
take, but could not help having fome concern for the welfare 
^ )m countrymen9 and ihould be glad to hear^hat the 

aflcmbly 



aflembly (meaning the. general affcmbly of the province of 
New- York) woula "exert themfelves as became them, bjr 
fhewiog that they have the intereft of their country more at 
lic^rt, than the gratification of any private view of any of 
thefr Members, or being at all afFeded by the fmiles or frowns 
of a governor, (his excellency the faid governor meaning) 
both which blight equally to be defbifed, when the intereft of 
thdf cbtihtry is at ftake. You, fays, he, complain of the 
lawyer^, bat I think the law itfelf is at an end. We ('the 
people of the province of New- York meaning) See merCs deeds 
dejiroyed^ judges arbitrarily difplacedj New courts ereBed without 
i^rfent of the legijlature (within the province of New-Yorjt 
meaning) by which it feems tome^ trials by juries are taken awc^ 
tuhen a governor plea/es, (His excellency the faid governor 
meaning) Men of known eftates denied their ^oteSy contrary to th^ 
received pra^ice^ the heft expofttor of any law: Who is then i A 
that province (meaning the province of New^York) that call 
(cah call meaning) any thing his own, or enjoy any liberty 
(liberty meaning) longer than thofe in the adminiftration 
(meaning the adminiftration of governmentof the faid province 
bf New- York) will condefcend to let them do it, for whicfc 
reafon I have left it, (the province of New- York meaning) 
as I believe more will." To the great difturbance of the 
fcace of the faid province of New- York, to the great fcandai 
of our faid lord the king, of his excellency the faid governor, 
and of all others concerned in the adminiftration of the go- 
vernment of the faid province, and againft the peace of our 
fovereign lord the king, his crown and dignity, &c. Where- 
upon the faid attorney -general of our faid lord the king, for 
our faid lord the king, prays the advifement of the court here> 
in the premifes, and the due procefs of the law, againft hint 
the faid John Peter Zenger, in this part to be done, to anfwer 
to our faid lord the king of and in the premifes, &c. 

R. Bradley, attorney-general." 

Mr. Ch» To this information the defendant has pleaded 
not guilty, and we are ready to prove it. 

[Mr. Chambers was not pleafed to favour Zenger with his 
notes, (o that for fear of doing him injufticc, his arguments 
cannot be fet down. But here Mr. Chambers fet forth very 
clearly the nature of a libel, the great allowances that ought 
to be made for what men fpeak or write : That in all libels 
there muft be fome particular perfons fo clearly pointed out, 
that no doubt muft remain about who is meant : That he was 
in hopes Mr. Attorney would fait in his proofi as to this point; 
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and therefiire defired that he wouM go on to examine his wit* 
neifes* 

Then Mr. Hamilton, who^ at thertqueft of fomeof Zeng- 
er'& friends, was |b kind as to come from Philadelphia to affift 
him on his trial, fpoke. 

Mr. Hamiltcn. May it plcafe your honoui'; I am con- 
cerned in this cauie on the part, of K(lr. Zenger, the defendant. 
The information againft my client was fent me, a few days 
before I left home, with fome inftru£tions to let me know iiow 
jar I might rely upon the truth of thofe parts of the papers fet 
ibrth in the information, and which are faid to he libellous. And 
tho' I am perfe£tiy of op'mion with the gentleman who has juil 
now fpoke, on the fame fide with me, as to the common 
courfe of proceedings, I mean in putting Mr. Attorney upon 
proving, that my client printed and publifhed thofe papers 
mentioned in the informatbn ; yet I cannot think it proper 
ibr roe (without doing violence to my own principles Vto &ny 
the puUication of a complaint, which I think is th^ right of 
every free-born fubjeft to make, when the matters fo pub- 
lifhed can be fupported with truth ; and therefore I'll fave Mr. 
.Attorney the trouble of examining his witnefles to that point; 
and I do (for my client) confefs,*that he both printed and 
publifhed the two news-papers fet forth in the information ; 
and I hope in io doing he has committed no crime. 

Mr. Attorney. Then if your honour pleafes, fince Mr. 
Hamilton has confefled the Tad, I think our witnefles maybe 
difcharged ; we have no further occafion for them. 

Mr. Hamilton. If you brought them here, only to piwc 
the printing and publiming of thefe news-papers, we have ac- 
knowledged that, and fhall abide by it. 

[Here Zenger's journeyman and two fons (with fcveral 
others fubpoena'd by Mr. Attorney, to give evidence againft 
him) were difcharged, and there was filence in the court for 
fome time.] 

Mr. Ch. Jufticc. Well, Mr. Attorney, will you proceed? 

Mr. Attorney. Indeed, Sir, as Mr. Hamilton has confeied 
the printing ard publifliing thefe libels, I think the jury mbft 
find a verdi£l for the king j for fuppofing they were true,^c 
law fays that they are not the lefs libellous for thatj nay in- 
deed, the law fays their being true is an aggravation of the 
crime. 

Mr* Hamilton. Not fo neither, Mr. Attorney, there are 
two words to that bargain. 1 hope it is not our bare printing 
and publifliing a paper, that will make it a libel : you will 
have fomething more to do, before you make my client a 
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libeller ; for the words themfelves muft be libellous, that iSy 
^^ falfe, fcandalous, and feditious/' or elfe we are not guthy. 

fAs Mr Attorney has not been pleafed to favour us with his 
argument), which he read, or with the notes of it, we cannot 
take upon us to fet down his words, but only to ihew the 
book-cafes he cited, and the general fcope of his argument, 
which he drew from thofe authorities. He obferved upon the 
excellency, as well as ufe of government, and the great regard 
and reverence, which had been conftantly paid to it, both 
under the law and the gofpel. That by government we were 
proteidbd in our lives, religion, and properties ; and that, for 
thefe reafons, great care had always been taken to prevent 
every thing that might tend to icandalize magiftrates, and 
others concerned in the adminiftration of the government, 
efpecially the fupreme magtftrate. And that there were many 
inft^nces of very fevere judgments, and of punifhments infli<Sl«' 
ed upon fuch, as had attempted to bring the government into 
contempt; by publiQiing falfe and fcurrilous libels againft it, 
or by fpeaking evil and fcandalous words of men in authority ; 
to the great difiurbance of the public peace. And to fupport 
this, he cited, 5 Coke i2i. (It fhould be 125.) Wood's 
Inftit. 430. 2 Lilly 16S. 1 Hawkins 73. 11. 6* From thefe 
books he infilled, that a libel was 2c malicious defamation of 
any perfon, exprefled either in printing or writing, figns or 
pidtures, to afperfe the reputation of one that is alive, or the 
memory of one that is dead; if, he is a private man, the 
libeller deferves a fe.vere puni&ment, but if it is againft a 
magiftrate or other public perfon, it is a greater oiFence ; for 
this concerns not only the breach of the'peace, but the fcandal 
of the government ; for what greater fcandal of the govern- 
ment can there be, than to have corrupt or wicked magiftrates 
to be appointed by the king, to govern his fu()je^ under him ? 
And a greater imputation to the ftate cannot be, than to fufFer 
fuch corrupt men to fit in the facred feat of juftice, or to have 
any concern in the adminiftratipn of juftice: and from the 
fame books Mr. Attorney infifted, that whether the perfon 
defamed is a private man or a magiftrate, whether living or, 
dead, whether the libel is true or falfe, or if the party againft 
whom it is made is of good or evil fame, it is neverthele(s a 
libel : for in a fettled ftate of government, the party grieved 
ought to complain for every injury done him, in the ordinary 
courfe of the law. And as to its publication, the law had 
taken fo great care of mens' reputations^ that if one malicioufly 
repeats, or figns it, in the prefence of another, or delivers the 
libel or a copy of it over^ to icandalize the party, he is to be 
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puniflied as a publiflier of a libel. He faid it was likewife 

evident, that libelling was an offence agatnft theJaw of God. 

Ads hkWu $. <* Then fajd Paul, I wlft not^ brcthwi, that 

lie was the high-prieft ; for it is written, thotilhah notfpeak 

aril oT the ruler of the people/' 2 Pet. H. id. " Dcfpife 

government, prefumptuous arc they, felf-willedt thty are not 

afraid to l^ak evil of dignities, &c." He then Infifted, that 

it was clear, both by the law of God and tnan» That k wai a 

very great offence to fpeak evil of, or to revile, thofe in autbo^ 

rity over us ; and that Mr. Zenger had offended in a nadft 

notorious and grofs manner, in fcandaliwng his otceUency our 

governor, who is the king's immediate reprefentative, and thef 

iupreme niagiftrate of this province : for can there ht any 

thing more fcandalous faid of a governor than what is pubiifii- 

ed in thofe papers ? Nay, not only the governor, but bdih 

the ciouncil and aflembly are fcandalizcd ; for there it is phbAf 

faid. That " As ihatters now ftand, their liberties and pro* 

perties are precarious, and that flavery is lik^ to be entailfft- 

on them and their pofterity.'* And then again Mr. Zenger 

fays, " The aflembly ought to defpife the fmilea or frowns rf 

a governor : That he thinks the law is at an end : That wc' 

fee Mens* deeds deftroyed, judges arbitrarily difplaced, new 

tJourts ere6led without confent of the legiflature : And that it 

feems trials by juries are taken away when a governor pleafiis: 

That none can call any thing their own, longer than thofe in 

the adminiftration will condefcend to let them do it/'— Awf* 

Mr. Attorney added, that he did not know what could be faU 

in defence of a man, who had fo notorioufly Scandalized the 

govei'nor and principal magiftrates and officers of the govcrA* 

ment, by charging them with depriving the people of tbA 

rights and liberties, and taking away trial by juries, and iH 

(hort, putting an end to the law itfelf. — It this was not a 

libel, he faid, he did not know what was one. Such perfom 

as will take thofe liberties with governors and madftrates, he 

thought ought to fuffer, for ftirring up fedition and difcontent 

among the people. And concluded by faying. That the govern** 

ment had been very much traduced and expofed by Mr. 2^eit|>r 

er, before he was taken notice of : That at laft it waft the opN- 

nion of the governor and council, that he ought not to tic 

fuffercd to go on to difturb the peac^of the government, bf 

pubiifhing fuch libels againft the governor and the chief per*' 

ibn^ in the government ; and therefore they bad dire^d Atk- 

profecution, to put a ftop to this fcandalous and wicked pnMh 

tice, of libelling and defaming his majefty^s government zAi 

difiurbing his majefty's peace.] 

Mr* 
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Mr. Chamber* then fiitnmedMp to the jury, obfervingi with 
peat ftrmgdi of rcafon, on Mr. Attorney's defeSt of proof, 
that the paperi) in the infornration' were falfe, malicious, or 
fedittauG, which was in^mbent on him to prove to the jury» 
sad whboat whidb they could not on their oaths fay. That 
tlw? wcTsTo^ as chaTRcd. 

Me, Hamiitoir. Majr it pleafe your honoiii 
Mh AiKtnvy, that government fe a facTcd thii 
dC^-widely tiom him when bewould inlinuati 
complaioti of a number of men, who AifFer uni 
niftration, is libelling that a iknini (Oration. 1 
that to be law, I fl»»iJd not have given the ci 
ofiMBiiRg aily thing I could fay in this cau(e. 
rcid the infbtmation, 1 had not the are to fim 
the help of Mr. Attorney's Inuendos) that the governor was 
thefierfbm aieaht in every ptrioc] of that news-p^iper; and { 
was incHnod to believe, that they were wrote by fome, who, 
inm aa exttaordlnary zeal for liberty, had mifconllrued the 
coadaA of fiwne perfons tn-authority into crimes ; and that 
Mr, Attorney, from his too great zeal for power, had exhi- 
bited this information, to correal the indifcretion of my client | 
and at the fame time, to Ihew bis fuperiors the great Concern 
he bad, lefi th^ fbould be treated with any undue freedom. 
But from what Mr. Attorney has juft now faid, to wit, That 
this profecution was direfted b^ the governor and council ; 
antt from the extraordinary appearance of people of all condi-. 
tiQtts, which I obferve in court upon this occafion, I have 
leafon CO think, that thole in the adminiflratton have by thia 
profecution tbtnething nore in view, and that the people be- 
lwn« they have z good deal more at Hake, than I apprehend : 
%ad tbsrefore, as it is become my duty, to be both plain and 
pwtieular in this caulii, I beg teave to befpeak the patience of 
(he court. 

1 was in hopes, as diat terrible court, whf re cho: 
judgnoents weve given, and that law eftablifhed, vi 
Attoney has producjed fcur authorities to fupport this ' 
lojig tgo laid afide, as the moft dangerous court to tb 
of the pco^c of fngland, that ever was known tn : 
dom,; that Mn Attorney, knowing this,, would 
attempted to fet up a ftar-cbantber here, nor Co n 
ji^grwenw a precedent to us : for it is well known, 
nould hantbaea jadged trealbn- in thofe days for a man to 
fpcak* I diutkfaat'fiincc not only been prai^fed as lawful^ but 
the. Gontcarjr doAtiae bai been held to be law. 
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In Brewfter's ca(e» for printing. That the MkSks migBt 
defend their rights and liberties by armS) in cnit the Idng 
ibould go about to deftroy thcni) he was tM\hf the chfef- 
juAice, that it was a great mercy he was not proc^nfed a^^ 
for his life ; for that to fay, the king could be reffiled by arms 
in any cafe whatfoever, was exprefs treafbn. And yet wefbe, 
iince that time. Dr. Sacheverel was fentenced in the hr^teft 
court of Great-Britain, for faying. That fuck a rdiflaince was 
not lawful. Befides, as timea have made very gi^t changes In 
the laws of England, fo, in my opinion, there are many good 
leafons that places ibould do fo too. *" ^ 

Is it not furprifing to fee a fubjed:, upon his recetHng^ a 
commiflion from the king to be a governor of a colcmy in^Atine^ 
rica, immediately imagining himfoif to be vefted witb all'tht 
prerogatives belonging to the (acred perfon of his prince ? HSB^ 
which is yet more aftoniihing, to fee that a people can bff%' 
wild as to allow of and acknowledge thofe prerogatives an4 d& 
emptions, even to their own deftrudion ? Is it fo bard a Mi^ 
ter to diiUnguifh between the majefty of our foveretgn, andtte 
power of a governor of the plantations i Is not this makM 
very free with our prince, to apply that regard, obedience dP 
allegiance to a fubjed which is due only to our fovereim? 
And yet in all the cafes which Mr. Attorney has cited^ to fS^ 
the duty and obedience we owe to the fupreme magiftratc^^it 
is the king which is there meant and underftood, thou^ Mr. 
Attorney is pleafed to urge them as authorities to prove the Itt* 
houfnefs of Mr. Zenger's offence againft the governor of Niel^ 
York. The feveral plantations are compared to fo many liAf 
corporations, and perhaps not improperly; and can znjifm 
give an inftance, that the mayor, or head of a corporation, tfper 
put in a claim to the facred rights of majefly ? Let us not f iMHft 
we are pretending to pay a great regard to our prince 4n (i !% t l 
peace) make bold to transfer that allegtance to a fubjed^ whtt 
we owe to our king only* What ftrange do^ine is ^ %tf 
f>refs every thing for law here which is fo in England ! "Ilfcfc 
lieve we fbould not think it a favour, at prefent at kaflv^ 
eftabliih this pra&ice» In England fo great a regard and tvNft 
rence is had to the judges*, that, if any man ftrikes an 
Weftminfter-Hall, while the judges are fitting, heihall- 
his right'hand, and forfeit his4and and goods, for fo'T 
And tho' the judges here claim all the powers and atidi< 
within this government, that a court of King's-*brach li; 
England j yet I believe Mr. Attorney will icarc^ fiiy, 
fuch a punifhment could be legally inflided on a nsaa for 

• C, 3 Inft, 140^ * 
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thiUth^ibeli'aor^e^e, in rthetprefence of the judges litting iri 
any court within ih^ prpvince of Nevir^York. The reaibn is 
obvious J i qliiiKre^or riot in New^Yca^k cannot poflxbly ba at- 
tended with tbofe. dangerious confequencea that it roTght in 
\VeftmiDAcSif«)u^ I nor (I hopi) will it be alledged, that anv 
mJfbchayKW to a governor in the plantations will, or ever 
ougbt to^ be, jiK}ged of or punifliedy as a like undutifalnefe 
WiPidd b^ to oiu' fovereign. From all.which^ Ihope Mr. At* 
tornay will not think it proper to apply his law«^caies (to iu{S- 
port the caufe ^f his. governor) ^ich have only been judged 
where the king's fafcty or hoaour was concerned. It will m*t 
be denied, bue that a freeholder in the province of New- York 
kaa as good a right to the fole and fepar^e ttfe of his lands^ as 
m freeholder in feigiand, who has a right to bring an a£lionof 
tfe%2ifs againfl his iteighhour^ for fiiilering his horfe oi* cow to 
come and feed tipon his lands or eat his corn, whether inclofed 
p^^^Qiot indoikl ) and yet I believe it would be looked upon ad 
a ibrange ^tempt, for one man here tx) bring an aflion againfl: 
anotbeTi wh^ie cattle and borfesfeed upon his grounds not in- 
doled, or indeed for eating and treading down his corH, if that 
were not indofed. Numberlefs are the tnftances of this kind 
that might be given, to Aew, that what is good law at one 
tio^ and in one. place, is not fo at another time and in. another 
pbce i (o that I think, the law feems to exped, that in thefe 
ports of the World men fhould take care, by a good fence, to 
preferve their property from the injury of unruly beafts : and 
p^rbs^s there may be as good reafon why men fhould take the 
fione care^ to piake an honeft and upright condud a fence and 
fccurity againft the injury of unruly tongues. 

Mr. Attorney. I don't know what the gentleman means, 
by comparing cafes of freeholders in England with thcTrechold- 
era here* What has this cafe to dp with afitions of trefpafs, or 
men'^ fencing their grounds ? The cafe before the court is, 
whether Mr. Zcng^K* is gtiilty of libelling his excellency the 
goyemor of New- York, and indeed the whole adminiilratioii 
of the government ? Mr. Hamilton has confeffed the printing 
an^ publiifaing^ and I think nothing is plainer, than that the 
words in the information are fcandalous, and tend to fedition, 
and to difqutet the minds of the people of this province : arid if 
fucl^ papers are not libels, I think it may be faid, thserecaa be 
nor ^h thing as a libel. 

'Mn Hamilton. , May it pleafe your honour, I cannot agree 
m^h Mr. Attorney : for though I freely acknowledge, that 
tii&c are fucb things as libels, yet I muft infill at the fame time, 
that what jny diem is charged with is not a libel : and I ob« 
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ftnredjtift now, that Mr. Attorney, in defining alibcT, m^ic 
life of the words, fcandalous, feditious, and tend to diiqaiet 
the people ; hut (whether with defign or not I will not i^) he 
emitted the word falfe. 

Mr. Attorney. I think I did not omit the word falfi; : but 
it hat been faid already, that it may be a libel, notwithilanding 
it may be true. 

Mr. HaiD]>lton. In this I muft ftill differ with Mr. Attorneys 
for I depend upon it, we are to be tried upon this infbrmatioit 
now before the court and jury, and to which we have piekded 
not guilty } and by it we are charged with priming and pob- 
lifhing a certain falfe, malicious, feditious and fcandalous libel. 
-This word Falfe muft have fome meaning, or elfe how came ic 
there ? I hope Mr. Attorney will not %, he put it there hj 
chance, and I am of opinion his information would not be good 
without it. But to fliew that it is the principal thing which, 
in my opinion, makes a Hbel, I put the cafe, the information 
had been for printing and publifbing a certain true libel, wouM 
that be the fame thing ? or could Mr. Attorney fupport fiich 
an information by any precedent in the Englim law 2 No; 
the falfliood makes the fcandal, and both make the libel. And 
to (hew the court that I am in good earneft, and to fave the 
court's time, and Mr. Attorney's trouble, I will agree, that if 
he can prove the fads chargea upon us, to be falfe. Til OWn 
them to be fcandalous, feditious, and a libel* So the woik 
feems now to be pretty much fbortcned, and Mr. Attorney has 
now only to prove the words falfe, in order to make us guilty* 

Mr. Attorney. We have nothing to prove j you have con- 
feiTed the printing and publiiliing ; but if it was neceffiiry '(as 
I infifi it is not) how can we prove a negative f But I le^ 
fome regard will be had to the authorities that have beeit Wh 
duced ; and that fuppofing all the words to be true, jet that 
will not help them. Chief-juftice Holt, in bis charge tirthe 
jury, in the cafe of Tutchin, made no diftindion, whedier 
Tutchin's papers were true or falfe ; and as chief-juftice Bolt 
has made no diftindion in that cafe, b none ought to beteade 
here ; nor can it be fhewn in all that cafe, there was any ^cf- 
tion made about their being falfe or true* 

Mr. Hamilton. I did exped to hear that a negative esnhot 
be proved ; but every body knows there are many exceptions 
to that general rule : for if a man is charged with killing ano- 
ther, or fteaiing bis neighbour's horfe ; if he is innocent ib the 
one cafe, he may prove the man, faid to be killed, to be really 
alive ; and the horfe, faid to be ftolen, never to have been out 
of his mafter's ftahle, i^c. and this I think is proving a negative. 

But 
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But w^ wOl favc Mr. Attorney the trouble of proving a negn- 
tive^ and take the onus proband upon ourfeives, andproye dioli? 
ycry papers that are called libels to be true. 

Mr. Ch* Juftice. You Cannot be admitted, Mr. Hamiltott^ 
to ^ive the truth of a libel in evidence; a libel is not tobf 
juftified ; for it is neverthelefs a libel that it is true« 

Mr* Hamilton. I am forry the court has fo foon refolved oa 
tbat piece of law; I expeded firft to have been heard toV that 
folnt* I have not, in all my reading, met with an authority 
that fays, we ca.nnot be admitted to give the truth in evideoccy 
4apon an information for a libel. 

Mr* Ch* Juftice. The law is clear. That you xranoQt jufiify 
a libel. 

Mr* Hamilton. I own that, may it pleafe your honour, to 
be fo J but, with fubmiffion, I underftand the word (Juftify) 
there, to be a juftification by plea, as it is in the cafe upon an 
indi£lment for murder, or an afiault and battery ; there the pri- 
foner cannot juflify, but plead not guilty: yet it will not be 
tienied but he may be, and always is, admitted tp give the truth 
-of the fa(St, or any other matter, in evidence, which goes to his 
acquittal ; as in murder he may prove it was in defence of his 
rlife, his houfe, £ff^. and in aflault and battery, he may giv&in 
evidence that the other party Aruck iirft, and in both cafes he 
'Will be acquitted. And in this fenfe I underftand the word 
juftify, when applied to the cafe before the court. 

Mr. Ch. Juftice. I pray (hew that you can give the truth 
of a Kbel in evidence. 

Mr. Hamilton. ' I am ready, both from what I underftand 
to be the authorities in the cafe, and from the reafon of the 
thing, to fliew that we may lawfully do fo. But here I bpg 
leave toobferve. That informations for libels is a child, if not 
bom, yet nurfed and brought up to full maturity, in the court 
of Star-chamber. 

Mr. Ch. Juftice. Mr. Hamilton you'll find yourfelf mK^ 
..taken; for in Coke's Inftitutes you'll find informations for li- 
bels^ long before the court of Star-chamber* 

Mr. Hamilton. I thank your honour; that is an authority 
I did propofe to fpeak to by-and-by : but as you have men* 
; tioned it, V\\ read that authority now* I think it is in 3 Cc« 
Inft. under title Libel ; it is the cafe of John de North- 
ampton, for a letter wrote to Robert de Ferrers, one of the 
king's privy-council J, concerning Sir William Scot, chief- 
juftice, and his fellows; but it does not appear to have been 
4jppa information : and I have good grounds to fay it was upon 
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indi^ment, as was the cafe of Adam die RavenfwoPtfa, jdl 
mentioneti before by lord Coke under the £mie title ; a^ X 
think there cannot be a greater, at leaft a plainer, authority for 
us, than the judgment in the cafe of John de NorthAa)|>toi»t 
Vrhich my lord has fet down at large. Et quia pnedi^us yoban* 
Ties cognovit di^um literam per fe fcriptam Roberta de Ferrers^ qtd 
e/f de concilio regis ^ qua liura continet infe nullam veritatem^ fcfr. 
Now, Sir, by this judgment it appears the libellous words wore 
utterly falfe, and there the falibopd was the crimet and is the 

f round of that judgment : and is not that what, we contend for^ 
>o not we infiA, that the fallbood makes the jOcandal, and botk 
make, the libel f And^how fhall it be known, whether the 
words are libellous ; that is, trueorfalfe, but by admitting m 
to prove them true, fince Mr. Attorney will not undertake to 
prove them falfe ? Befides, is it not againft common knU^ 
that a man fhould be puniflied in the fame degree for a true li*^ 
bel (if any fuch thing could be) as for a falfe one ? I knofF 
it is faid, " That truth makes a libel the more provoking, and 
therefore the offence is the greater^ and confequently the judg** 
ment fhould be the heavier," Wei), fuppofe it were fo, and 
let us agree for once. That *^ truth is a greater fin than faHc- 
hood;*' yet, as the offences are not equal, and as the puniib* 
ment is arbitrary, that is, according as the judges in their dis- 
cretion (hall dire£l to be infli6i;ed \ is it nbt abfolutely necn^^ry 
that they fhould know, whether the libel is true or falfe, that 
they may by thst means be able to proportion the puniibment ? 
For, would it not be a fad cafe, if the judges, for want of a diiiB 
information, ihould chance to give as fcvere a judgment againft 
9 rnan for writing cr publifhinga lie, as for writing or publii^ 
ing a truth ? And yet this (with fubmiffion) al monArous afitf 
ridiculous as it may feem to be, is the natural confequence of 
Mr. Attorney's doftrine, That '^ truth makes a worfe lih4 
than fallbood," and mufl: follow from his not proving our pam- 
pers to be falfe, or not fuffering us to prove them to be trie, 
But this is only rcafoning upon the cafe ; and I will now pro^ 
ceed to fhev/, what, in my opinion, will be fufficient to induce 
the ccurt, to allow us to prove the truth of the words, which in 
the information are called libellous. And firff, I think tbeie 
xannot be a greater authority for us, than the judgment I juft 
now n^entioned, in the cafe of John de Northampton ; afld 
that was in early times, and before the Star-chamber came to its 
fulnefs of power and wickednefs. In that judgment, as I oh* 
fervv-d, the falfbood of the letter which was wrote, is aHigned 
^s the very ground of the fentepce ; and agreeable to this it was 
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urged by Sir Robert Sawyer*, in the Trial of the Sev^n Bi- 
jDiops, That the fallity, the malice, and fcdition of the writ- 
ing, were all hGts to be proved. But here it may be faid. 
Sir Robert was one of the bifliop's council, and his argument 
is not to be allowed for law : but I offer it only to Ihew, that 
we arc not the firft who have infifted, that to make a wriflng a 
Jibel it muft be falfe. And if the argument of a council muft 
have no weight, I hope there will be more regard fhewn to the 
opinion of a judge ; and therefore I mention the words of jufticc 
Powel in the f3roe trial, where he fays (of the petition of the 
bifliops, which was called a libel, and up^n which they were 
profecuted by information) That, ** To make it a hbel, it 
muft be falfe and malicious, and tend to fediii n ;"" and de-* 
claredp ^' As he faw no fal(hood or malice in it, he was of opi- 
nion, that it was no libel." Now I ftiould think this opinion 
alone, in the cafe of the king, and in a cafe which the king had 
fo much at heart, and which to this day has never been con- 
tradidled, might be a fufficient authority, to entitle us to the 
liberty of proving the truth of the papers, which in the infor- 
mation s^re called falfe, malicious, feditious and fcandalous. If 
it be objeSed, That the opinions of the other three judges 
were againft him ; I anfwer. That tht cenfurcs the judgments 
of thefe men have undergone, and the approbation juftice Pow- 
ers opinion, his judgment and condqcS upon that trial has met 
with, and the honour he gained to himfelf, for daring to fpeak 
truth at fuch a time, upon fuch an occafion, and in the reign 
of fuch a king, are more than fufficient, in my humble opi- 
nion, to warrant oar infifting on his judgment, as a full autho- 
rity to ourpurpofe 5 and it will lie upon Mr. Attorney tofhew, 
that this opinion has, fince that time, been denied to be law; 
or that jufticc Powel, who delivered it, has ever been con- 
demned or blamed for it in any law-book extant at this day; 
and this I will venture to fay Mr. Attorney cannot do. But to 
make this point yet more clear, if any thing can be clearer, I 
will pn our part proceed and fliew, that in the cafe of Sir Sa- 
mue) Barnadifton, his council, notwithftanding he ftood before 
one of the greateft monfters that ever prefided in an Englifli 
court (judge Jefferies) infifted on the want of proof to the 
malice and feditious intent of the author of what was called a 
libel- And in the cafe of Tutchin, which feems to be Mr. 
Attorney's chief authority, that cafe is againft him ; for he was 
upon his trial put upon (hewing the truth of his papers, bi^t 
did not, at leaft the prifoner was alked, by the king's council, 
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t whether he would fay they were true? And as he neirer 
pretended, that they were true, the chief-^juftice was not to (iy 
fo. But the point will ftill be clearer on our fide from FulTer's 
cafe, for falfly and wickedly caufing to be printed a falfe and 
Icandalous libel, in which (amongff other things) were con- 
tained thefe words : ^* Mr. Jones has alfo made oath. That 
he paid 5000 1. more by the late king's order, to feveral perfons 
in places of truft, that they might complete my ruin, and in- 
validate me for ever. Nor is this all ; for the (aid Mr. Jones 
will prove, by undeniable witnefs and demohftration, that lie 
his diftributed more than 180,000 1. in eight years lad paft, by 
the French king's order, to perfons in public truft in this king- 
dom." Here you fee is a fcandalous and infamous charge 
againft the late king ; here is a charge, no lefs than high-trea- 
fon^ againft the men in public truft, for receiving money bf the 
French king, then in actual war with the crown of Great- 
Britain ; and yet the court were far from bearing him down 
with Star-chamber dodlrine ; to wit. That it was no matter, 
whether what he faid was true or falfe : no ; on the contr^, 
lord-chief-juftice Holt aflcs Fuller, ** Can you make it appear 
they are true? Have you any witnefles? You might have 
had fubpoenas for your witnefTes againft this day. If you take 
upon you to write fuch things as you are charged with, it tics 
upon you to prove them true, at your peril. If you have any 
witnefles, I will hear them. How came you to write thoie 
books which are not true ? If you have any witnefles, pro- 
duce them. If you can offer any matter to prove what you 
have wrote, let us hear it." Thus faid, and thus did, that 
great man lord chief-juftice Holt, upon a trial of the like kuid 
with ours ; and the rule laid down by him in this cafe is, 
«* That he who will take upon him to write things, it lies up- 
on him to prove them at his peril." Now, Sir, we have ac- 
knowledged the printing and publilhing of thofe papers, fet 
forth in the information, and (with the leave of t\^t court) 
agreeable to the rule laid down by chief-iuftice Holt, we are- 
ready to prove them to be true, at our peril. 

Mr. Ch^ Juftice. Let us fee the booK. 

[Here the court had the cafe under confideration a confider- 
able time, and every one was filent.] 

Mr.. Ch. Juftice. Mr, Attorney, you have heard what Mr. 
Hamilcc»i has faid, and the cafes he has cited, tor having bfs 
witnelTcs examined, to prove the truth of the feveral ia£b tx>n- 
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tained m the papers fet forth in the information. What do yoa 
fay to it ? 

* . Mr. Attorney* The law, in my opinion, is very clear ; 
they cannot be admitted to juftify a libel ; for, by the authori*- 
tics I have already read to the court, it is not the lefs a libel 
becaufe it is true. I think I need not trouble the court with 
reading the cafes over again : the thing feems to be very plain, 
and I fubmit it to the court. 

Mr. Ch. Juftice. Mr. Hamilton, the court is of opinion, 
you ought not to be permitted to prove the fadls in the papers : 
thefe are- the wofds of the book, *^ It is far from being a juftifi- 
cation of a libel, that the contents thereof is true, or that the 
perfon upon whom it is made had a bad reputation, fince the 
greater appearance there is of truth in any malicious inveSive, 
fo much the more provoking it is." 

Mr. Hamilton. Thefe are Star-chamber cafes, and I was in 
hopes, that practice had been dead with the court« 

Mr. Ch. Juftice. Mr. Hamilton, the court have delivered 
their opinion, and we"expedl you will ufe us with good man- 
ners ; you are not to be permitted to argue againft the opinion 
of the court. 

Mr. Hamilton. With fubmiflion, I have fecn the praflicc 
in very great courts, and never heard it deemed unmannerly to 

^ Mr. Ch. Juftice. After the court have declared their opi- 
' nion, it is not good manners to infift upon a point, in which 
you are over-ruled. ' 

Mr. Hamilton. I will fay no more at this time ; the court 
I fee is againft us in this |)oint ^ and that I hope I may be al- 
lowed to fay. 

Mr. Ch. Juftice. Ufe the court with good manners, and you 
fhall be allowed all the liberty you can reaibnably defire. 

Mr. Hamilton . 1 thank your honour. Then, gentlemen of 
the jury, it is to you we muft now appeal ; for witneftes to the 
trutn of the fafis we have offered, and are denied the liberty to 
prove; and let it not feem ftrange, that I apply myfeif to you 
in this manner ; I am warranted fo to do both by law and rea- 
, fon. The law fuppofes you to be fummoned, out of the neigh- 
bourhood where the fa£^ is alledged to be committed ; and the 
. reafon of your being taken out of the neighbourhood is, becaufe 
you are fuppofed to have the beft knowledge of the fa£l that is 
to be tried. And were you to find a verdift againft my client, 
you muft take upon you to fay, the papers referred to in the 
mformation, and which we acknowledge we printed and pub- 
liihed, are falfe, fcandalous, and feditious \ but of this I czn 
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have tuy ippreketifion* Y<Mi;arc cW^ona ol I^-sliWk } jMrt 
are really what the law Atppofes you to fae^ hooeft. tifd jaMtM. 
toen i and, according to my brief, the &i&$ itrhich K^ <^^Uto* 
prove ti#ere not comskiitted in a cornei:; they dro ndloBfN^y 
known K> be true ; and theitfore in your juflicc lies tnr^fySctf^ .. 
And as we are denied the liberty of giving evidence, td i^tt . 
the truth of what v^e have publilhed, I will begJeavc to Jajtil 
do#n as a ftandkig rule in fuch cafes. That the fiippic^ffing of' 
evidence ought always to be taken for the ftrongeft fctidcitce t i 
and I hope it will have that weight with you. Bui Ance «e^ 
are not admitted to examine our witneiTes, I will endeavdar^ 
fliorten the difpute with Mr. Attorney, and to tliat jend^; t db4 
fire he w6\ild favour us with fome ftandard de6nttiOn of a V&mBi^ 
by which it may be certainly known, whethef a writkig^ b&Ja 
libel, yea or not* '.-:• 

Mr. Attorney. The books, I think, have givea a very fall- 
definition of a libel ; they fay f it is. In a ftridlfenfe^ taken ^ • 
a malicious defamation, e^prefled either in writing^or prinfing^ : 
and tending either to blacken the memory of ovet who b-ddad^ ^ 
or the reputation of one who is alive, and to expofe ixim^di''' : 
public hatred, contempt, or ridicule. §. ^« Bntitis feWi^^ 
That in a larger fenfe the notion of a libel Ihay be appKed hi 
any defamation whatfoever, expreffed either by figns or pW* 
tures ; as by fixing up a gallows againft a manV door, or G^o-': 
painting him in a (hameful and ignominious manner. 4^^" 
And fince the chief caufe for which the laW fo feverdjr prnmlwdv 
all ounces of. this nature, is the direft tendency 6t them tolr^ 
breach of public peace, by provoking the parties injufed^ ,tfac0rri 
friends arid families, to a£ls of revenge, which it would fae.iflii» - * 
poflible to reftrain by the fevereft laws, were there m rtiiaik:' 
from public juftice for injuries of this kind, which of all otbtrrf * ■ 
are moft fenhbly felt; and fince the plain meaning 6f fuch feati^ 
dal, as is expreffed by figns or pictures, is as obvious toiociti-' 
men fenfe, and aseafily underftood by every c<Hnmori*Capkci^| 
and altogether as provoking as that which isexpFefli&l fa^iii^iti%i^ " 
or printing, why fliould it riot be equally criminal? ' %.4.^AsidiV' 
from the fame ground it feemethalfo clearly to foHow, TnatfucSl " 
fcandal as is exprefled in a fcdifing and ironical manner^' owdtes a 
a writing as properly a libel, as that which is expreffed in &^^*' 
reft terms; as where a writing, in a taunting manned itdto*- " 
ing tfpfeveral afts of public charity done by one, feys, Tbir wSll * 
not jplay the Jew, nor the hypocrite, and fogoes oh ia ^'ftrain ' 
of ridicule toinfinuate, that What he did war owing tdrifis^ ^ 
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^aJo-glory ; or ^eie a writing, pretending, to recommend t^ 
>ne the cb^radlerd of feveral great men for his imitation, inftead 
•f taking notice of w^hat they arc generally efteemed famous 
Df) pitched od fuch qualities only which their enemies charge 
hem with the want of, as by prOpofin^ fuch a one to be imi« 
ued four his courage, who is known to be a gre^ ftatefmaii, 
•ut no foldier ; and dnother to be imitated for his learning, 
yba is known to be a great general, but no fcholaf, ^c. which 
Jnd of writing is as well underftood to mean only to upbraM- 
he parties with the want of thefe qualities, as if it had diredly 
jid txpreOy done fo. 

Mr. Hamilton. Ay, Mr. Attorney ; but what certain 
landard-rule ha?e the books laid down, by Which we can cer- 
ainly know, whether the words or the ngns are malicious? 
iVhethcr they are defamatory ? Whether they tend to . the 
breach of the peace ; and are a fufficient ground to provoke a 
man, his fiamily, or friends, toadsof revenge, efpeciallythofe 
Df the irohical fort of words ? And what rule have you to know 
vheh I write ironically ? I think it would be hard, whtn I fay, 
uch a man is a very worthy, honeft gentleman, and of fine un- 
ierftanding, that therefore I meant he was a knave or a fool. 

Mr. Attorney. I think the books are very full ; it is faid, in 
I Hawk. p. 193, juft now read, '' That fuch fcandal as is ex- 
preiled in a fcoffing and ironical manner, makes a writing as 
properly a libel, as that which is exprefled in direft terms ; as 
ivhere a writing, in a taunting manner fays, reckoning up fe- 
veral a£ls of charity done by one, fays. You will not play thie 
Jew or the hypocrite ; and fo goes on to inflnuate, that what 
he did was owing to his vain-glory, ^c. Which kind of writ- 
ing is as well underftood to mean only to upbraid the parties 
with the want of thefe qualities, as if it had direftly and ex- 
prefly done fo." I think nothing can be plainer or more full 
than thefe words. 

Mr, Hamilton. I agree the words are very plaiti, and I fliall 
not fcruple to allow (when we are agreed that the words are 
falfe and fcandalous, and were fpoken in an ironical and fcoffing 
manner, fcfr.) that they are really libellous ; but here ftill oc- 
curs the uncertainty, which makes the difficulty to know, what 
wordi arc fcandalous, and what not ; for you fay, they may 
be fcandalous, true or falfe : befides, how fhall we know 
whether the words were fpoke in a fcoffing and ironical man- 
ner, or ferioufly ? Or how can you know, whether the man 
did not think as he wrote ? For, by your rule, if he did, it is 
no irony, and confequently no libel. But, under favour, Mr. 
Atiomey, I think the fame book, and the fame feftion, will 

E ftew 
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fti^tv- US the only rule by wbidi alt thefe things are tp 
known. The words are thefe; '< Whicji -kind pf writing i 
as well unJerJiood to mean only to upbraid the parties with th 

'Want of thefe qualities, as if they had dijpe^ly and estpM 
<k>ne ibr? Here it is plain, the words are fc^ndgloug, icpS 

*arid ironical, only as they are underftQa4: I lyapw i^piji^ej^ 
down in the books but this; I mean, as the wOi^ ^e fw 

Mf» Ch. Juftkre. Mr. Hamilton, do you think it fo byi 
to know when words are ironical, or fpoke.tQ a fippfiif 
manner; • • . ' 

Mr. Hamilton. I own it may be known ; but I infiftt tb; 
only rule to know is, as I do or can underitand them ; I \^fK 
no other rule to go by, but as I underlland them. 

Mr. Ch. Juftice. That is certain. All words are Iib^k^ 
or not^ as thdy are underftood. Thofe who are to judp cl 
the words, muft judge whether they are itpandaloy&or jiro^iifHil] 
tend to^he breach of the* peace, or are feditious ; there^<^ic 
no doubt of it. .' _. 

Mr. Hamilton. I thank your honour ; I am glad Wbfl^ 
the court of this opinion. Then it follows that thofe twelve 
men muft underfland the words in the information to ^be (po- 
dalous, that is to fay, falfe ; for I think it is not pre^wijd 
they are of the ironical fort; and when they undei^ftanfltiK 
"Words to be fo, they will fay we are guilty of pub^iig 
falfe libel, and not otherwife. / , 

Mn Ch. Juftice. No, Mr. Hamilton; the juryn^jfifld 

that Zenger printed and pubiifhed thofe papers, and.tevf& 

to the court to judge whether they are libellous ; yon-iillilyv 

^ this is very common ; it is in the nature of a fpecial .M^ift 

where the jury leave the matter of law to the court. . .:^ 

Mr. Hamilton. I know, may it pleafe your honoiir«^^ 
jury may do/o ; but I do Jikewife know, they may 4oT€i^ber< 
wife. I know they have a right beyond all difpule, to drtpr- 
mine both the law and the fafl:, and where they do notd^k 
of the law, they ought to do fo. This of leaving it tadt 
judgment of the court, whether the words are libellous or l|ot, 
m effe^l renders juries ufelets (to fay no worfe) in many oafrs; 
but this I (ball have occaiion to fpeak to by'*jmd-by;^o<II 
will, with the court's leave, proceed to examine the jncofire- 
jiiences that muft inevitably, arife from the, do^inetclllr. 
Attorney has laid down ; and I obferve, in fuppojrt of thiipro* 
fecution, he has frequently rBpeaite4 the words lakenirOiaite 
-^ cafe of Libel, Famofus, in 5 Co. This is indeed thftieac^MBfe* 
and to which almoft all the other cafes upon the fubjeft oflibels 

do 
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do refqr; and I muft Inlifl: Upon faying, Tbat according as 
this cafe feems ta^be underftood by the coprt and Mn Attoi[ 
ney, it is not law at this day : for though. I own \t to .b«^ l^aje 
and unworthy to feandalize any man, nay 1 think, k J$ eyen 
villai^Qus to Vandalize a perfon of public xbara^lec, and I 
will gpfo far into Mr. Attorney's doarine, as tjts agree, thap 
if the fa.ults, miftakes, nay even the ?ices of ftich a perfon be 
private and perfonal, and do not affed the peace of the public, 
or the liberty or property of our neighhour, it is unmanly and 
unmannerly to expofe them eithet by word or writings But when 
a ruler of a people brings his perfonal failings, but much mor^ 
his vices, into his adminiftratioO) and the people find themfelves 
a(Fe£i:ed by them, either in their liberties or properties, that will 
alter the cafe mightily, and all the high things that are faid lA 
favour of rulers, and of dignities, and upon the fide of power, 
will not be able to flop people's mouths when they feel them- 
felves oppreiTed, I mean in a free government. It is true in 
times p2A it was a crime to fpeak truth, and in that terrible 
court of ftar-chamber, many worthy and brave men fufFe'red 
for fo doing ; and yet even in that court, and in thofe bad 
times, a great and good man durft fay, what I hope will not 
he taken amifs of me to fay in this place, to wit, *' The prac- 
tice of informations for libels, is a fword in the hands of a 
^ wicked king, and an arrand coward, to cut down and deftroy 
the innocent ; the one cannot, becaufe of his high ftation, 
^ and the other dares not, becaufe of his want of courage, re*- 
venge himfelf in another manner." 

Mr. Attorney. Pray, Mr. Hamilton, have a carp what 
yon fay, do not go too far neither^ I do not like thofe 
liberties. 

Mr. Hamilton. Sure, Mr, Attorney, you won't make any 
applications ^ all men agree, that we are governed by the beft 
of kings, and I cannot fee the meaning of Mr. Attorney's 
caution : my wcll*known principles, and the fenfe I have of 
the bleffings we enjoy under his preient m;^efty, makes it im- 
pofflible for me to err, and 1 hope, even to be fufpedled, in 
that pcint of duty to my king. May it pleafe your honour, I 
was faying, That notwithftanding ail the duty and reverence 
claimed by Mr. Attorney to men in authority, they are not 
exempt fr^rni obferving the rules of common juftice, either in 
their private or public capacities ; the laws of our mother- 
country know no exemption. It is true, men in power are 
batiierto become at for wrongs they do^ either to a private 
perfon or- to the public; efpecially a governor in the planta- -/^ 
tion$x where chey iniift upon an exemption from m^Y/erins^^ 
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my kind in their own goveriimetit. - We ire 

! it is true they are obliged to aofwcr a fnit in 

ts at Wcftminfter, for a wrong done to any 

t do wc not know how impraflicaUe tbiris to 

e us, to leave their faiililies (wbo depend upon 

Icare for their livelihood) and carry evidences 

It a great, nay a far greater expcnce than alnoft 

)le to bear, only to profecute a governor for an 

;, But when the oppreffion is genera), there it 

1 that way : however, our conAitution hu 

} given us an opportunity, if not tahavefttcli 

i, yet by our prudence and refolution we my 

re prevent the comoiitting of fuch wrongs, by 

lor fcnfibie that it is his intereft to be juil 

his carci for fuch is the knk that men in 

in freemen ) have of common juftice, ■ thit , 

e to know, that a. chief tnagiftiatc abufes 

which he is truflcd, for the good of the 

attempting to turn that very power againft 

'hether of high or low degree j I fay, tnan> 

feldnm fail lo inteipofe, and, as far as they 

deftruaion of their feliow-fubjeas. And has 

■a fecn (and I hope it will always be feen) 

prelcntatives of a free people are, by mftre- 

prcfentatinns or re mon ft ranees, made fenfiblc of the ("ufferiitgj 

of their fellow fubjcfls, by the abufe of power in the hands »f a 

governor, they have declared {and loudly too) that they were 

not obliged by any law to fupport a governor who goes about 

to deftroy a province or colony, or their privileges, which Jiy 

was appointed, and by the law he is bound, to 

;ourage> But I pray it may be confidered'of 

lis mighty privilege, if every man that fuffrn 

And if a man mull be taken up as a libeller 

ufferings to his neighbour ? I know it may be 

c you not a legiflature ? Have you not a boiifc ; 

nes to whom you may complain ? And lo rfiii ; 

lave. But what then ? Is an alTembly to be j 

very injury done by a governor ? Of arc theytft 

but what thofe in the adminiftration will ple^e | 

Or what fori of a trial muft a man have i And 

remedied; efpecially if the cafe were, as I have 

known it to happen in America in my time, That a govetnoi 

who has places (1 will not fay penfions, for I believe they fel- 

dom ^ive that to another which they can take to themfclrti) 

"^ beuow, and can or igfiU keep the fame alTeinbly (after he 
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has'ffiodetttdichem fo'as to get a inaj( 
intcrcftj fornear twice feven years 
jedrcfeis to be ffx^fled for an hont 
ooHipiaint agaitift a governor, to an ai 
enough be f«d, cd bemade by the fa^ 
the cem^i^nt'is made? The thing' 
Dflturaljitis aprivilege; I will go t'a 
all fpcemen chim, and are incitled t< 
hurt; they have a right publicly i< 
abufesof powefin the ftrongell term: 
upon riieir guard againft the craft oi' 

authority, and to aflertwlth courage tiie feiife thbjf'hat'eof the 
bleffings of liberty, the value they put' upon it, and tti^ir refo- 
lution at all" hazards to preferve it, as one of the greateft 
bleffings Heaven can beftow. And when a houfe of alTcmbly 
compoled of honeft freeniezi fees ihe general bent df the 
people's inclinations. That is it which muft and will (I am ftire 
it ought to) Weigh with a legiflature, In fpite of all the craft, 
careffingand cajoling, made ufe of by a governor, to divert 
them from hearkening to the voice of their country. As we 
all very well underftand the true reafon, why gentlemen take 
fo much pains and make fuch gre^t intereft to be appointed go- 
vernors, fo is the deiign of their appointment notlefs manifeft. 
We know his majefty's gracious intentions to his lUbjedis ; ha 
tlefires. no more than that his people in the plantations Qiould 
be kept up to their duty and allegiance to the crown of Great- 
Britain, that peace may be preferved amongd them, arid juf- 
ticc impartially adminifterer) ; that we may be governed fo as 
to render us ufeful to our mother- country, by encouraging us 
to make and raife fuch commodities aa may be ul^ful to Great- 
Briiafn. But wiU any one fay, that all or any of thefe good 
ends are to be effeiSed by a governor's fetting his people toge- 
ther by the ears, and by the afliftance of one part ofthe people 
to plague and plunder the othet? The commiHion which 
governors bear, while they execute the powers given them, 
according to the intent of the royal granier, expreffed in their 
commiffions, requires and deferves very great reverence and 
fiibmifljon : but when a governor departs from the duty en- 
joined him by his fovereign, and aifts as if he was lefs account- 
able than the royal hand that gave him all that power and 
■ honour which he is poflefled of; this fels people upOti ex- 
amining and enquiring into the power, authority, and duty; 
of fuch a (nagiflrate, and to compare thofe with his conduct; 
Wld juft as far as they find he exceed* the bounds of his autho- 
'■ty* or falls fhof fof doing Impartial juftice to the people und?r 
"' hii 



, (a fu Ihey very often, Jn' retdrn, cotai 
to Tuch a governor. Power alone will not 
td i and fhave heard it obrervdd. That th« 
tier good nor wife before hi£ being made a 
lencfed upon his preferment; but has baen. 
to be worl% : Tor men who are not etidned 
virtue, cm only be kept in bounds b^ tb« 
much the further they think themfelves out 
law, by fo much the more wicked jtci crud 
pien are. i wifli there were no inftances of the kind at dni 
day. And wherever this happens to be the cafe of a governor, 
unhappy are the people under his admin i ({ration, aivl in the 
end he w^l find himlelf fo too ; for the people will neither lore 
him nor fupport him. I make no doubt but there are thofe here, 
who are zealoufly concerned for the fuccefi of this prorecntlDD : 
and yet I hope they are not many, and even ibme of thofe, I 
am perfuaded, (when they confider what lengths fuch profecvt 
fions may be carried, and how deeply the liberties of the peoplt 
may be affected by filch means) will not all abide by their pre* 
lent fentimentE ; I (ay, not all ; for a man who from an ind* 
macy and acquaintance with a governor, has conceived a pet' 
fonal regard for him ; the man who has felt none of the firoket 
of his power, the man who believes that a governor has a r^ 
gard for hitp and confideE in liim, it is natural for fucb OWA 
to wiOi well to the affairs of fuch a governor ; and as ttM^ 
may be men of honour and generolity, may, and no dguW 
will, wiJh him fuccefs, fo far as the rights and privileges of 
their fellow citizens are not afFe^ed. But as men of honoWi 
I can apprehend nothing from them ; they will never exceol 
that point. There are others that arc under fironger obliga* 
tions, and thofe are fuch as are tit fome fort engaged in fbp* 
port of a governor's caufe, by their own or their relations' 6e~ 
pendence on his favour, for fome poft or prefermettt ; fucfa 
ftta have what is comtAonly called duty and gi^titude, to in* 
fluency their inclinations, and oblige them to go his lengths. 
i know meni' intercrefls are very near to them, and ihtf 
will do much rather than forego the favour of a governor, aiM 
a livelihood at the fame time ; but I can with veryjuft grtiuHdl 
hope, even from thefe men, whom I wilt fuppofe to he men 
of honour and confcience too, that when they fee ihe liberty 
of their country in danger, cither by their concurrence, ot 
even by their filence, they will, like EngliStmen, and like 
thcmfelves, freely make a facri&ce of any preferment or hvov 
lather than be acceflary to deftroying the liberties of efc«« 
GOUfltry, and entailing ilatrery upon their poQerit/. Tiien 
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are tiideed another let of oicd, 
mean fuch, who lay afiJe sll * 
ready tojoii) with power in any j 
Ibrrof men, ty whofe means or 
to, gratify their malice ,aad envy i 
been pleated' to hate ; ajid that 1 
caufe they are menof abilities, 
poflefled of fome valuable qualiti 
Eiu as envy is the fin of the devi 
at a11> to be repented of, I will 
this detefhble and worthfefs (on 
fiions or inclinations have any ii 
to proceed ; I beg leave to iiihl^. 
or lemonfirating is uatural ; and 
fight is the law only, and that tb 
to what is falfe : far as it is tru 

?*uftiry any man for complaining c 
rankly agree, that nothing ougl 
a falfe charge or accufation.cvenj 
that no maoner of allowance oug 
£) againft a public magiftrate. 
whole affair of libels, and yet tl 
enough even then } for if he fa 
what he has wrote, and to the . 

ntoo, he may find to bis cofl 
a on foot by men in power 
favour it. And from thence (it is faid) has ; 
(Hverflty of opinions among judges, aboi 
or were not Icandalous or libellous. I 
granted, that there is not greater uncerta' 
the law, than about words of fcandal ; it \ 
of the court's time to mention the cafes ; 
£c uumberlefs ; and therefore the uunol 
taken in following precedents ; and the tit 
ments were given, which are quoted for ai 
of libels are.muchtobe T«garded. I tbii 
That ever fincc the time of the Sar-cbam 
arbitrary and defVrudtive Judgments and i 
that ever an EngWhman beard of, at leaf! 
] fay, pro(ecutions for Hbels fince the tii 
court, and un^i^ the glorious revolution, 1 
iet.oR foot at the in^nce of the crown o 
$, is no frciall Teproach u the taw, that the 
tqc} often and too much CQUDtetiaj^ed b/ tl 
their places at pleafure, (a di(agreeable te 
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but a dangerous one in the cafe of ajtidge.} To &fmcre 
to Ais point may not be proper. Aiicf yet 1 cannot thjnk ft 
nawarrantabte, to flicw the iihlteppy tnflucncc thatii foyereign 
bas'ibmetitnes had, not only upon judges^ but even upon par- 
liaments themfelves. ' 

It has already been fliewn, bow the judges diftefed in theif 
opinions about the nature 6f a libel, in the cafe of tfie fevert 
btfliops. There you fee three judges of one opinion, that fir, 
of a wrong opinion, in the judgment of the beft men in 
England, aod one judge Of a right opinion. HoW unhawiy 
might it have been for all of us at this day, iPlthat Juiy harf- . 
iinderftood the words in that information as the court did? Of -;-' 
if they had left it to the court, to judge livhethcr the petitlortr: 
of the b!(bops was or was not a libel r No! they took u(<bH^ 
them, to their immortal honour, to determine both law ioM 
faft, and to underftand the petition of the bifiiops to be.no^* 
libel, that is, to contain no falfhood nor fedition, and th'ere'^'^ 
fore found them not gtiilty. And remarkable is the cafe ttf 
Sir Samuel Barnardillon, who was fined io,oooh for writ^'.j 
a letter, in which, it may be faid, none faw any fcandafot*^ 
falihood but the court and jury ; for thatjudgment was after^ - 
wards looked upon as a cruel and deteftable judgment, and" ' 
therefore was reverfed by parliament. Many more ihftancd 
might be given of the complaifance of court judges, about 
thofe times and before; but I will mention only one cifif 
inore, and that is the cafe of Sir Edward Hales, who, tb^i^ 
Roman Catholic, was by king James IL preferred to be a^ 
colonel of his army, notwithftanding the ftatute of 15 Cht/ 
ad. Chap. 2. by which it is provided, « That every one that"- 
accepts of an office, civil or military, &c. (hall take the=:, 
oaths, fubfcribe the declaration, and take the facramenl^''' 
within three months, ice. otherwifehe is difabled to bold JTudi^'^ 
office, and the grant for the iame to be null and void, and thr ^ 
party to forfeit 500I." Sit Edward Hales did not take the oaAs 
or facrament, and was profecuted for the 500I. for ex^rcifing 
the office of a colonel by the fpace of three ' months, nirithout 
conforming as in the z€t h direded. Sir Edwaiid pleads,, 
*' That the king by his letters*patents did difpenfe with his 
taking the oaths and facrament^ and fubfcribing the declara- 
tion, and had pardoned theforftiture of 500!.^ And *« whether 
the king*s difpenfation was good, againft the faid aft of par- 
liament ?" was the queftioii* I ihall mention no more of thiJ^ 
cafe, than to (hew how in the reign of -an arbitrary prince, 
where judges hold their feats at pleafore,' their detenrnnationsT 
have not always been fuch as to make prccedehtsr of, but th^ 

contrary s 
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jyjagcrf^;/'^^^^^ tibia ^<9;<rfiwlwittett«5 Mad^ 

ill tttc r ftioogeft.' terror , for jw^rvat^A ►pif ^«. iNiM^biMt 

power to diffienfe with thatlaW j'' and fir Zd'w^ B%le$^mtiA 
ac^^ted bjriliejudgea^urfordinglyr S^ theki«g> di^nfihg 
ppwci^..W1i^,t!y iSe judges fet up above the, aQ of par* 
iiaine^t^ thi^ JbiWy which the people looked ^poli as thttir 
c^iefieqiritjr agatnift P9P^ ^^' adiitrary power, was fay thk 
judapent ren^ akcgeth^ ineffedluaK But thisjadgflleat 
laijS&d^tiyM Atkins*, late one of the 

ti^^a <pf 'th|e;(QOurt of Coaimoii-j>leat in his ]Cnquiry into the 
Vipgy po«w x)f Jifpeafing with poenal ftatutes i where it i$ 
fl^^ , t^ho it was that firft invented difpenfi^iena i bow diey 
cai^e into Bngland ^ wha^t ill ufe has been made of tbena thoe | 
a^ all this princtpaliy owing to the coontenQnee given theol 
by .the. judges* . He iays ^- the difpenfing fower f. The 
pope was tluf investor of it r our kii^s have borrowed it from 
thon*^* 9nd the judges have frona time tib time surfed an<i 
di^lScd it up, ^d given k countenance; and it is dill upoft 
thej^wtl^ md encroaching^ 'till it has almoft fttbverted all 
k^v» and made the regal power abfolHte if not diflbiute^ Thi§ 
feemsnot only to ibew how (sue judges hate, been influenced 
by, power,^^ and how little cafes of this fort, where the pre-> 
r<^tive hiaa been in quefiion in former reigns, ^re to be relied 
uf^ for law: /boti riiink it phiinly &ew9 too, that a maa 
tnfty ufe a greater freedom with -the power of his fyvetti^ 
a^dthe judges in Qreat-Brit^n, than it ktm9 he may witH 
thf ;power ^ a governor in the plaittsaiona, who is hut e 
feUow*fubjed. ^e theic words with which we are ehamed^ 
like thefe if Do Mn Zenker's pape» contain any fuch fieec&oii 
with hia governor br his couiKril, as fir Ed wtrd Atkins hai • 
tik,m with the regul power and tjie judges in England j And 
yqt I ^ever beard of any iAforeiftftion. brought againfi him for 
thefe freedoms^ 

If then upon the whpl^ ^re if fo great an uscertalmty 
among judges. {learned ao^ gitat noen) in mattera of chfft 
kind ^ ir power h^ bed fo great ait ifsduenee ojrjadges,* kdw ^ 
cauik^^ ought we to be in determining by riiett judgment^ > 
efp^cially in the plae^tioQf, andbidmeafe'of/libeisf There - 
is berefy ia law, as well as in religiong and^KitiK^batre cfaef%ed'^ 
very^udij and we well know, chat if ia not 
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ago tbat a man would have been burnt as an hei^etiCy (ot 

owning fuch opinions in matters of religion as^ are publicly 

wrote and printed at this day. They were fallible men, it 

feems, and we take the liberty not only to diHer from jtfaem in 

r^li^ous opinions^ but to condemn them and their opinioos 

too 9 and I muft prefume, that in taking thefe freedama in 

thinking and/peaking about matters of faith or religion, we 

'arc in the right : for, tho' it is faid there are very great^berties 

of tbis^ kind taken in New- York, yet I have heard of lio 

information preferred by Mr. Attorney for any offences of 

this fort. From which I think it is pretty clear. That in 

New-York a man may make very free with his God, but he 

niuft take fpecial care what he fays of his governor. *Ici3 

agreed upon by all men that this is a reign of liberty, an^ white 

men keep within the bounds of truth, I hope they m^y with 

fafcty both fpeak and write their fentiments of the conduiS .of 

men in power, 1 mean of that part of their conduct only, 

which afFefts the liberty or property of the people under tfat^ir 

adminiftration. Were this to be denied, then the nc^t ftcp 

may make them flaves : for what notions can be entertained 

of flavery, beyond that of fuffering the greateft injuries 

and oppreflions, without the liberty of com plaining; or if they 

do, to be dfteroyed, body and ettate, for fo doing. » . ^ 

It is faid and inftfted on by Mr. Attorney, *' That govern- 
ment is a facred thin^; That it is to be fupporied and rever- 
enced ; it is government that prote^s our perfonsand eftaMsst; 
That prevents treafons, murders, robberies, riots, aad 9II 
the train of evils that overturns kingdoms and ftates, and 
ruins particular perfons ; and if thofe in the adminiflration, 
cfpecially the fupreme magiftrate, muft have all their cond\|ft 
cenfurcd by private mm^ government cannot fubfift." Thus 
is called a h'centioufnefs not to be tollerated. It is faid, <' That 
it brings the rulers of the people into contempt, and tl^ 
authority not to .be regarded, and fo in the end the laws cannot 
be put in execution.*' Thefe I fay, and fuch as thefe,^ ^rc 
the general topics infvfted upon by men in power,, and thdr 
advocates. But I wiflv it might be confidered at the fame time, 
bow often it has happened, that the abufe of power ias been 
the primary caufe of thefe evils, and that it was the injuftke 
and oppreffion of thefe great men, which has commonly 
brought them into contempt with the people. The craft and 
art of fuch men is great,, aijd who, that is the leaft acquainted 
with hiftory or law, can be ignorant of the fpecious pretences, 
which have often been made ufe of by men m power, to 
introduce arbitrary rule, and deftroy the liberties of a free peo- 
ple. 
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pte. I wH! give two inftances ; and a$ thtf\ are authorities 
not to be denied, nor ^ail be mifanderftood, I^prefume tfa^y 
will be fufficient. . "^ . 

The fifft is the ftatute of 3d of Hen. 7. Cap iX The pre^* 
amMe* of the ftat&te vfill prove all^ and more than I hsufo 
alleged* It begins, ** The king our fovereign lord i^mem- 
bereth how by unlawful maintenances, giving of liveries, 
figns and tokens, &ct untrue demeanings of fheriffs in making 
of panntlsj and other untrue returns, by taking of money, 
by injuries, by great tiots and unlawful afiemblies ; thre policy 
and good rule of this realm is almoft fubdued i and for tho 
not punifhing the(e inconveniendes, and by occafion of the 
premifies; litde or nothing may be found by inquiry, &c. to 
the increafc of murders, &c. and unfureties of all men living, 
and lofles of their lands and goods.** Here is a fine and 
fpectous pretence for introducing the remedy, as it is called, 
which is provided by this a^, that is; inflead of being^ 
lawfully aecu(ed by 24 good and lawful men of the neigh« 
bourhood, and afterwards tried by 12 like lawful men, here 
is a power given to the lord chancellor, lord treafurer, the 
keeper of the king's privy-feal, or two of them, calling to 
them a bi&op, a temporal lord, and other great men men- 
tioned in the aft, (who, it is to be obferved, were all to be 
dependents on the court) to receive information agalnft any 
perfon for any of the mifbehaviours recited in thatad, and at 
theii- difcretion to examine and to punifb them according to 
their demerit. 

The fecond ftatute I propofed to mention, is the nth of 
the fame king. Cap. 3. the preamble of which a£l has the 
like fair pretences as the former'; ** for the king calling to his 
reniembrancc the good laws made againft the receiving of 
liveries, &c. unlawful extortions, maintenances, embracery. 
Sec. unlawful games, &c. and many other great enormiti^, 
and ofiences committed againft many good ftatutes, to the dif» 
pleafure of almighty God,'* which, the a£l fays, "could not, 
nor yet can, be conveniently punifhed by the due order of 
thfelaw, except it were firft found by 12 men, &c. which, 
for the caufts aforefaid, will not find nor yet prcfent the truth.** 
And therefore the fame ftatute direfis, " That the jaftices of 
ai&ze, andjuftices of the peace, fhail upon information for 
the king before them made, have full power, , by their dif^ 
cretion, to hear and determine all fudi o6Fcnccs/* Here are 
two ftatutes that are allowed to have given the deefseft woxind 
to the liberties of the people of England of any that I re-- 
nrember to have been made; unkfs it maybe 'laid,^thtciito- 

F 2 ; ftatute 
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ftttule made m <he time of Heory VUItK by wldA bis pift* 
damaupns were to have the cffed of iaws^ migbt ia it^c^n- 
fequence be ' worfe. And yet we fee tbe plaufible prfte»ct9 
fouod out by the great men to pfO€ure thdb a^. Afi>t it 
0iayjuftly be faid^ That by thofe pretences the pfop)ir'«f 
England were cheated or awed into the delivtring up theic 
^tient and facred right of trials by grand and pstit juries. 
I hope to be excufed for this exprcflionf iectna my hotd Cok< 
(in bis 4th inftitute) calU it ^' ai> unjuft andi&ango 9iSt^ that 
tended in it^ execution to the great dirpl^afure of almjgbty Godi 
4Ad the utter fubverfioji of the common law*" . 

Thele, I thinkt make out what I alleged^ and are flagrant 
iofbnces of the tnfluoice f)S mtn in power, even upon thf 
ijeprefentatives of a whole kingdoou From all which I hope 
it will be agreed, that it is a duty which all good- mpn owe lo 
^eir country, to guard againft the unhappy iofliience of tQ 
ipen when intrufte4 with poyrer, and eipecially againA tbek 
creatures and .dependants, who, as they are generally more 
aeceffiloos, are furely more covetous and crueU But it is 
worthy of d>fervatiQn, that tho' the fpirit of liberty was 
borne down and oppreflcd in England at that time, yet it 
was not loft ; for the parliament laid bold of the fwft op- 
portunity to frc;e the fubjeA from the mar^y infufFerafai^op* 
prcfiions and outrages committal upon th^ perfqns and eflatea 
liy colour of thefe a^, the laft of which bcdng deenif4 ^ 
moft grievous, was.rep^ed in the firft year of mnry Vlllth* 
Tho' it is to be obferved, that Henry Vllth and h!» creatures 
reaped fuch great advantages by the grievous oppreffions and 
exadtons, grinding tt^ faces of the poor fubje<9b^ as my lord 
Coke fays, by colour of this flatuto by information only, tl^ 
a repeal of this a£k could never be obtained during the jifi? of 
^t prince* The other ftatute, being the favourite law for 
fjjpporting arbitrary power, was continued mudi longer. 
The execution of it was by the great men of the realm ; and 
how they executed it, the fenfe of the kingdom, expre^ in 
the lytb of Charles Ift, (by which the court of fUr-chjambpr, 
tbe {oil where informations grew rankeft) wiU beft dedare. 
In that ftatute Magna Charta, and the other ftatuies made in 
the time of £dward III. which, I think, are no lefs than five, 
are particularly enumerated, as adls, by which the liberties 
and privileges of the people of England were.fecured to theo, 
;^ainft fuch opprctBaie courts as the fiarrchamberandotbersof 
the like jurifdiSion. And the reafon affigned for their pullii^ 
jdowQ the ftar-<;bamber, is» ^^ That t^e. proceedings, c^Airt* 
Sand decre^a of tbe court of flar chamber, even tho' tb8 great 
'^: ' ' men 
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Tosn of the realoH My^ and a biAoj^ too (holy- Hiai^) wenfl 
jjMlge% had by experienco been found t« be an imdkrabte 
burthen to the fubjeiSit and the maaas to imroduce an arbttrairf 
powor and government.'* And therefore, tba,t court Wa3 taken 
away, with all the other courts in diat ftatute mentionedp. 
leaving likit jurifiUAion. 

I dp Qot mention this ftatute, as if, by the taking awayt 
1^ court of ftar-tchamber, the rei^edy for many of the abufe» 
or offenoBs cenfuDed there, w^s likewife taken away ; no^ I 
c^ly in^nd by. it to (hew, that the people of England faur 
clearly the danger of truAing their liberties and ptx)perties n» 
be tried, even by the great^ men in the kingdom, without 
the judgment of a }ury of their equals. They had felt ther 
t^rible efFe^^of leaving it to the judgment of thefe great: 
m^ to fay what was fcandalopsand. feditious, falfe or iromcaU. 
A^d if the parliament of England thought this power o£ 
judging was too great to be trufted widi men of the firft rank 
in, the kingdoo^, without the aid of a jury^ how £u:red foever 
their charters might be, and therefore refidred to the peo» 
^e their original right of trial by juries, I hope to be excufed- 
for infifting, that by the judgement of a parliament, from, 
whence no appesd lies, the jury are the proper judges, of what 
is falie at leai^, if not of what is fcandalous and feditious* 
Xhi^ is an authority not to be denied ; it is as plain as it is 
grfiati andtofay, that this a£k indeed did reftore tathe people 
trials byjurieS) which was not the pra£kiceof ftar^chamber, 
bnt that did not give the jurors any new authority, or any 
right to try matters of law, i fay this ob)edion will not avail ^ 
for I ouift infift, that where matter of law is complicated with 
matter of fa&y the jury have a right to determine both. As 
fpr inftao^^ uppn indictment for murder, the jury may, and 
almioft conftantly do, take upon them to judge whether the 
evidence will amount to murder or manflaughter, and find ac« 
cordinglyi and I muft fay I cannot fee, why in our cafe the 
juiry have ngt atleaft as good a right to fay, whether our news- 
papers are a libel or no libel, as another jury has to fay, whether 
killing of a man is murder or manflaMgbter. The right of 
the jury, to find fuch a verdi£): as they in their confciexKe do 
think is agreeable to their evidence^ is fupported by the au« 
tbority of B^{be^s cafe, Vaugh^n's reports^ p. 135. beyond 
any doubt. For, in the argument of that cafe/ the chief 
juftice^ who delivered the opinion of thecourt^ lays* it down 
for law* (Vaughan*s reports, p^ 150.) ** That in aH general 
i0ues ; as upon Non CuL in trcfpafe^ Non Tori. Nul D'tgeiun. 
in affizej 2(q. tho' it is mattex: of law, whether the defendant: 

is 



■ diflcizei;, &c, in the particwiar cafes in ifTue, 
i not (as in a tp«cial vcnUSf) the hA of evcrr 
le law to tbe court j but find for the plaintiff or 
tile ifliie to be tried, wherein they le^blve batb 
mplicately." It appears by the facoe cafe, that 
and lawful alSllance of tbe judge, . by way of 
advice to the jury, may be ureful ; yet that advice or dircflipq 
ought always to be upon fuppofition, and not pofltive, and 
upon cocmon. (p. 144.) T^ic reafon given in the fame 
boot (p. 147.) is, " Becaufe the judge (as judge) cannot 
know what the evidence is which the jury have, that is, Kb 
can only Icnow the evidence given in court; but the evidence 
which the jury have, may be of their own knowledge, as 
they are returned of the neighbourhood. They may alio 
know from their own knowledge, that what is fworn in codrt 
is not true ; and they may know thewitnellcs to be fltgotatizecL 
to which the court may be ftrangers." But what fpeaks mm 
to my purpofe, is, that fuppole the court did really know all 
the evidence the jury know, yet in that cafe it is agreed, 
" That the judge and jury may differ in the refuk of their 
evidence as well as two judges may," which often happens. 
And (p. 148-} the judge fubjoins the reafon, why it is no 
crime for a jury to differ in opinion from the court, where he 
fays, " That a man cannot fee with another's eye, not hear 
by another's ear; no more can a man conclude or infer the 
thing by another's underftanding ' or reafoning." From all 
which (I infift) it is very plain, *' That the jury are by law 
atliberci' (without any affront to the judgment of the court) to 
find both the law and the fad^, in our cafe," as they did in 
the cafe I am fpeaking to, which I will beg leave juft to men- 
tion, and it was this. Mr. Penn and Mead being Quakers, 
and having met in a peaceable manner, after being (but out 
of their meeting- houfe, preached in Grace-Church- Street ia 
London, to the people of their own perfuafion, and for thia 
they were Indicted; and it was faid, " That they with other 
perlbns, to the number of 300, unlawfully and tumultuoufly 
affembled, to the difturbance of the peace," &c. To which 
they pleaded, not guilty. And the petit jury being fworn to 
try the jffue between the king and the prifoners, that is^ 
whether they were guiliy, according to the form of the in- 
dii^menc; bete there was no difpute but they were allembled 
together, to the number mentioned in the indiflment ; but, 
*' whettier that meeting together was riotoufly, tumultuoufly, 
and to the difturbance of the peace, was thequeftion." And 
tbe court told the jury it was, andordercd the jury to find it (b: 

*' for," 
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*« For,'' faid the court, " the meeting was the matter of fa^, 

and that is confeffed, and we tell you it is unlawful, for it is 

againft the ftatute ; and the meeting being unlawful, it follows 

oFcourfe Aat it was tupiultuous, and. to the difturbance of the 

peace." But the jury did not think fit to take the court's word 

for it ; for they could neither find riot, tumult, or any thing 

tending to^the breach of the peace,- committed at ths^t meeting; 

and they acquitted Mr. Penn and Mead, In doing of which 

ihey took upon them to judge both the law and the faft; ^t 

which thfe court (being themfelves truq courtiers) were fo much 

offended, that they fined the jury forty marks a-piece, and cbm- 

inittcd them till paid. But Mr. Bufliel, who valued the right 

of a juryman and the liberty of his country more than his own, 

refafed to pay the fine ; and was rcfolved (though at a great 

expence and trouble too) to bring, and did bring, his haiea^ 

corpus^ to be relieved from his fine and imprifonment, and he 

was releafed accordingly ; and this being the judgment in his 

cafe, it is eftabliihed for law, " That the judges, how great fo- 

cvertheybe, have no right to fine, imprrfon, or punilh ajury, 

for not finding a verdift according to the direflion of the court.'* 

And this I hope is fufficient to prove. That jurymen are to fee 

with their own eyes, to hear with their own ears, and to make 

ufe of their own confciences and underftandings, in judging of 

the lives, liberties or eftates of their fellow-fubjefls. And fo I 

have done with this point. 

This is the fecond information for libelling of a governor 
that I have known in America : and the firfl, though it m^y 
look like a romance; yet, as it is true, I will beg leave to 
mention it. Governor Nicholfon, who happened to be of- 
fended with one of his clergy, met him one day upon the road, 
and, as was ufual with him f under the protettion of his com- 
piiffion) ufed the parfon with theworft of language, threatened 
to cut off his ears, flit his nofe, and at lafl to moot him through 
the head. The parfon, being a reverend man, continued all 
this time uncovered in the heat of the fun, until he found an 
opportunity to fly for it ; and coming to a neighbour's houfe, 
felt himfelf very ill of a fever, and immediately writes for a 
do(Slor ; and, tljat his phyfician might be the better judge of 
his diftemperj he acquainted him with the ufage he had re- 
ceived ; concluding, that the governor was certainly mad, for 
that no man in his fenfes would have behaved in that manner. 
The do£Vor unhappily (hews the parfon's letter ; the governor 
came to hear of it j and fo aii information was preferred 
^gajnft the poor man, for faying he believed the governor was 
piad ; and it was laid in the information to be h\k^ fcandalo\is 

and 
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. and wickedft and wrote with inteht td more ftdtdon amo^ the 
people, and bring his eierflcncy into contttiip«*»ft*|'^ 
order from the late queen Anne, there ^as' it iop^j^^fo Afll 
profecution, with fundr^y others, fet on fiJc^ ty thie^ fiM i rjg W l^rf^ 
or, agftinft gentlemen of the ^eat6ff wordi and hbtS&trMMsm 
govermnentt • f ^ ^ •^^ . ^m^m* ■ 

And may ijot I be aTto\;«^ed^ ifi& affl ttf*, tb fe)r, -^TMttv 
little countenance, almoft any thing which a tnkn w^tM^ 
with the he1t> of that ufeful term of art caired aiif InAtMId 
eonftrued to be a h*bel, accordiftg to Mr. AttbMeyS tfcftfei 
of it, iThat whether the words are fpoke of a bcHwi of nT ^B B K 
charafler, or of a private man, whether ^tM ilt TfiHn^^^ §^>P^ " 
or bad, true or falfe, all make a libel; for^ acSirtlh^W Rfft^ 
Attorney, after a man hears a writing read, or^Wiad^'arRP'f^' 

Cits it, or laughs at it, they arc all pnhifliab!^: ' W^sHMti '• 
r. Attorney is fogood as to allow, after the party fewViiWFVW i 
be a libel s bat he is not fo kind as to take if^iAi^'i'HfifM3Ut ' 

[Here were feveral cafes piit to fhew, Tfiat thouSfcnifcal ^ 
a man writes of a eovernor was true, propet'jAid'riefefl^?^"* 
yet, according to the foregoing^ doftrine, it twfrfh be ^^^^ ] 
Urued to be a libef : but Mr* Hamilton, after Wc'tKai^H 
over, being informed. That Tome of the cafes BeMfed'jffiitite- 
leally happened in this government, he declared'htf bd'fcc^S''*. 
beard of any fuch ; and, ^s he meant no peKonal rHld£H(Ai^ 
he was forry he bad mentioned them, and therefofc tbey'iUrfr 
omitted here.] / •* -■'^^; 

Mr. Hamilton. If a Tibcl is underftood iri flie laJ^ge iftid'fiifl^ 
Kmitted fenfc urged by Mr. Attorney, thert Is fcarce a'S^ilirfi^ 
I know that may not be called a hW, or fcarec any pcrpk'im^ 
hom being called to an account as a libellei^ : fbr Mdfe^, ttkStf ' 
as he was, libelled Cain ; and who is it that ba^ n6t libelleS^Mf' 
devil ? For, according to Mr, Attorney, it is no Jtif^fiddlotf 
to fay one ha's a bad name. Ecbard has libelled 6t!ir g<!:to<f 
WiHiam: Burnet has libelled^ amongmany others, kingCfi . 
and king James ; and Rapin has Kbclled tn^m all. VLo'kx^^ 
man fpcak or write, or what muft he hear, r^ad, bt fing; rfr^tttf ' 
muft he laugh, fo as to be fccure from being takfch tip as 4 ff- *" 
bcHer ? I finccrcly believe, that were fpme perfons to ^ftjftf ' 
the ftrcets of New-York now-a-diiys, and read a part df 1flrt( 
Bible, if it was not known to be fuch, Mr. Attorney, ^fth^ 
belp of Us innuendoes, would eafily.turn it into a libel; As, ikk 
inftance, K ix. i6. <* The leaders of the people caufe theflE| to 
err, and they that arc led by them arc deftroyeJ.** feut ttoutd 

Mr. Attorney go about to make this a fibil| be would tc0it] 

thus: 
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Hit« : The leaders of the people pni 
roiuidlof'NciP-YwIcj caufe them [ 
his provincej to err, and they fthi 
DcauDiflg} are dcftroyed [innuendo, 
>f their liberty] which is the worft ki 
bate geiioa »ould publicly repeat, ir 
o bis betieri, the lOth and nth vei 
ho fame book, there Mr4 Attorney fl 
]iff>]ay bis Ikill, io ^e artful zpplicaiiw 

wonls aie, " His watchoKn are all blind, they are ignorant, 
itfc Yea, iJiey lie ereedy dogs, that can never have enough." 
But to DudLc them aiibel, there is, according to Mr. Attorney's 
doiSxinc no more wanting but the aid of his fkin in the right 
adapting hii innuendoes. A^, for inllance. His watchmen 
[ionueudo, the governor's council and aflembly] .are blind, they 
are ignorant rinnucndo, will not fee the dangerous defigns of 
bis excellency j Yea, they [the governorand council meaning^ 
are gcccdr dogs, which can never have enough {innuendo, 
enough of licbea and power.] Such an indance as this Teems 
only nt to be laughed at j but I may appeal to Mr. Attorney 
himlel^ whether theft are not at leaft equally proper to be ap- 
plied to hia excellency and his miniHers, as fome of the infer- 
ences and innuendoes in his information ^ainll my client. 
Then, if Mr. Attorney is at liberty to come into court, and 
lile an information in the king's name, without leave) who is 
iecure whom be is pleafed to profccute as a Hbeller.' And as 
the crown-law is contended for in bad times, there is no remedy 
for the greateft oppreflion of this fort, even though the party 
profecuied is acquitted with honour. And give me leave to fay, 
as great men as any in Britain have boldly aflerted. That the 
mode of profecuting by information [when the grand-jury will 
not find hilia vera) is a national grievance, and greatly inconfifl- 
entwith that freedom which the wbje£ls of England emov in moft 
other cafes. But if we are fo unhappy as not to be able to ward 
off this ftroke of power direSly, yet let us take care not to be 
cheated out of our liberties by forms and appearances : Jet us 
always be fure, that the charge in the information is made out 
clemy, even beyond a doubt ; for though matters in the infor- 
mation may be called Form upon Trial, yet they may be, and 
ofieh bave been found to be, Matters of ^iubftance upon giving 
judgement. 

oentlemen, the danger is great, in proportion to the mif- 
chief that may happen, through our too great credulity. A 
proper confidence in a court is commendable : but as the ver- 
did (whatevtr it is) will be yours, you ought to refer no part 
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: (lircrctJon of other pecroas. If yOJ^&oiiU 
t there is no falOiood in Mr. Zenger's pi' 
f (pardon me foe (he exprcfCon) you^^ 
you do not koov?) whether others (I roeiC 
of that ojifnion. It is yoT ""Ig^i^ .^9^? ^ 
fjepending upon your refolutioD^' as.welin 

tv lo a generous mind, is worfe'than ^kathi 
and yet we know there have been thofe, in ai] ages, who, fen 
(he falce of preferment, or fome imaginary honour, have free)] 
lent a helping hand, to opprcfs,. nay to deftroy, their cowrtr^. 
This brings \a my mind that faying of the immortal Brutiui 
when he looked upon the creatuies of Csei'ar, who were rerj 
great men, but by no means good men. " You, R.omans, 
laid Brutus, " if yet 1 may call you fo, confider what you an 
<3oing ; remember you are alCfling Ca^far to forge thole very 
chains, which one day he will make yourfelves wear," Tbi^ 
is what every man ("who values freedom) ought toconfiderJ 
be thouM a£t by judgment, and not by atFe^ion or felf-incereS; 
for, where thefc prevail, no ties of either country or kindred 
are regarded : as,, on the other hand, the man, who loves hii 
country, prefers its liberty to all other confiderationsi-. wcU 
knowing that, without liberty, life is a mifery. 

Afaoioiis iiiftancc of this you will find in thehiftory of an<h 
ther brave Roman of the fame name : I mean Lucius JtiniiU| 
Brutus, whofe ftory is well known, and therefore I (ball meo-, 
lion no nioieof it, than only to (hew the value he put upoti tbi); 
freedom of his 'country. This great man, affided by a fewj 
ftliow-citizcns whom he had engaged in the caufe, had banifh-ij 
sd Tarquin the Proud, the lafl: king of Rome, from a threae 
he had afcended by inhuman murders, ajid poffcfled by the raoft| 
dreadful tyranny ajid profcriptions : but Tarquin, by fteSt 
means, had amafied incredible riches ; even fuffi?ient to.itriUi 
many of the young nobility, of Rpme, loaffiilhim in recovewg 
the crown. The plot however being difcovcred, the princijlil 
confpirators were apprehended, among wliom were two of-ftlP- 
(bns of Junius Brutus. It was abfolutely neceflary that foc»' 
flioiild be made examples of, to deter others from atterapting-lbfl 
rcftpring of Tarquin, and deitroying the liberty of Rome, Ani 
to effefl jb.is it, was, that Lucius Juiiius Brutus, one of the cqn-. 
Alts oFRome, in the prefenc* of the Roman people, fet judge 
and.condemned his own fons, as traitors, to their country: and 
to give the faft pro.of -of his exalted virtue and love of Jibefl/y, 
he, ^with afirmnefs of mind only becoming fo great a man, 
caufed their heads to be ftruck off in bis own prefence ; svd 

when 
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Hrlieh lie obfervei] tBat his rigid virtue occafioti 
or ainong the people, it is oblerved he only 
ov^ 'citizens; do not think that this proceeds fi 
Tatural affcftion : no, the death of the fons o 
"c^Brutusonlyj btitthe'lofsof liberty will affi 
Fhus highly was liberty cfteemed in thofe day 
:oultl facrrfice hiafons to Tavc his country. E 
o heathen Rome, to bring inftances of the lov6 of liberty : the 
left blood in Britain has been Ihed in the caufe of liberty j and 
he 'freedom weerijoy at this day, maybe faid to be, in a great 
netjfure, owingto the glorious ttand the famous Hampden, antl 
ithers ofour countrymen, made dgainft the arbitrary demands, 
;nd illegal itnpofttittns, of the times in which they Jived j who 
ather than give up the rights of Englifhmen, and fubmitto pay 
in illegal tax of no more; I think, than three (hillings, t6- 
blvedtoundergo, and for the liberty of their country did uhder- 
jo, the greatcft extremities, in that arbitrary and terrible court 
)f Star-chamber, to whofe arbitrary proceedings (it being 
:ompofed of the principal men of the realtfi, and calculated tt> 
upp'ort arbitrary government:) no bounds or limits could be fct, 
lof could any other hand remove the evil but a parliament.' 

Power may juftly be compared to a great river, which, kept 
ffithin due bounds, is both beautiful and ufeful; but when it 
3verflows'its banks, it is then too impetuous to be ilemmed j 
t bears down all before it, and brings deftruilion and defola- 
Hon wherever it comes. If then this is the nature of power, 
let us at leaft do our duty, and like wife men (who value free- 
lorn) ufe our utmoft care to fupport liberty, the only bulwark 
igainft laWlcfs power, which in all ages has facrificed to its 
wild luft and boundlefs ambition, the blood of the bell men 
;hat ever lived. 

I hope to be pardoned. Sir, for my zeal upon this occafion : 
t is an old and wife caution, that when our neighbour's houfe 
s on fire, we ought to take care of our own. For though, 
jlefled be God, I live in a government where liberty is well 
inderftood, and freely enjoyed ; yet experience has mewn us 
ill (I am fufe it has to me) that a bad precedent in 
trernment is foon fetup for an authority in anothi 
[hetefore I cannot but think it mine, and every honi 
duty, that (while we pay a'^ due obedience to men ii 
riiy) we ought at the fame time to be upon our guar< 
power, whenever we apprehend it may injurioully ai 
fclvcs or our fellow-fubjefts. 

I am truly very unequal to fuch an undertaking, on inioy 

<iccounts. And you fee I labour under the weight of many 

G 2 ytait 
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^ears, and am borne down with great iirBmutiet of tiO^y; yd 

~ am, I {houU tbink it my duty. If taittjicd, 

jft pan of the land, kheie my ferince couli 

aflifting to quench the flame of profi^ws 

3, fee on foot by the government, t* dfepri» 

right of rem onft rating, and complabiitig ol 

rropts.of men in power. Men who iajur 

people under their adminiftratio», pfcwii 

ind complain ; and then make thst vefy con 

tioo for atw opprclEons and profecution^. 

:here were no inftances of this'kind. £ut t 

uellion before the court and jwu, -^atieta 

<t of fmall or private concern i iK is not di 

caiifeof a' poor printer, nor of New- York alone, which ya 

axe now trying : no ! it may, in its confequctice, sScSt ever 

f It lives under a BritiCh government on the main C 

.1 It is the bcQ caufe : >t is the caufe of Hberty I an 

,] doubt but your upright conduct, lhi» day, will m 

i : you to the love and efteem of your ftUow-da 

's every man who prefers freedom to a life of flaveff 

^ nd honour you, as men who have baffied the U 

i yranny, and who, by an impartial and uncomi[ 

ive laid a noble foundation for fecnn't^ to oirfdrei 

I y, and our neighbours, That, to which nsrtura »" 

four country have given us a right,— the libcity- 

, both of cxpofing and oppofmg arbitrary power (in th^ pwi 

of the world at leafl) by fpeaking and writing trdtb. 

'/It. Aitoiney tAferved, that Mr. HMiiltatt badgon 

1 out of the way, and had made himfetf ud t!) 

f merry : but.that he had been cittite ca^ sot H^ 

rpofe. He faid, there' was no fu(% Citdfe 'aa Mi 

rfeir Edward Hale's before the coiiW i, ind^^e conl| 

jt wh^t the court or jury had to do witkdi^ieiili 

s, or unlawful alTemblies: all that the' ^nr ud ti 

f, was Mr. Zenger's pnnting^ am^jm^^^jng tm 

ifcandalous Ubels, which very highly reflected -Ofe. bJi acd 

lency. aitd the principal men concerned in tha aAi^inifiratia 

of .this governmem, which is cAh^I&d. That is » the print 

ing and publiihing of the joyittiUlt fef forth in the informi 

,_ ;tionjs coofcffed. And concluded, that, asMrl Hamilton bn 

' , ^conSiUrf tli'e" printing, and there cttuld be ' n* doubt hi 

th^y'we^'f'fc'andaious papers, highly refledingdpoo his eicd- 

^- reijcy,'^a:i,d the principal magiftrates in the -province j td 

'thl«fo??'he raaie no'doabt but ifae jury woittd find thedc 
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/(pa^t guiilty, land would xckx lo the court for rhcir di- 

>, -Mr* Clu Jyit^^^r Gen^lem^n oPtn^ jury : The great pains 
Mr.^UamiUon has takeo» toihe«f Jipw littl^ regard Juries arc 
tQ j>ay to th^ opinion of the judges ; and his iniiftin^ fo much 
ii^C^tbe ^oadu£l of fomcjuoges in trials of this kind, h done 
no4ouVtw?th a deCgn that youihould take very little notice 
of wt^^I may i)^y upoi^ thi^ occaf^pn. ^ I fliall therefore only 
ob&ryetoj^u^ tnat^ as the fa^s or words in the information 
iHre ccAiefled, the only thing tfcat can come in ^ueftion before 
you Is, whether the words, as fet forth in the informationt 
Viivski^ ^ libeU And that is a matter of law, no doubt, and 
which you may leave to the court. > But I iball trouble you n<i 
further with any thii^ more of my own, but read to you th« 
W(M'ds of a. )ean)ed and upright judge * in a cafe of the lik^ 
jiature. 

•* To fay that corrupt officers are appointed to admintfter 
aFairs, is certainly«a rf flexion on the government. If people 
Ibould not be called to account for poflVffing the people with 
an ill opinion of the government^ no government can fubfift : 
for it i^ vecj^ neqeilarv (qt all governments, that the people 
ibould have agood opinion of^ it. And nothing can be worfii 
to an^ government, than to endeavour to procure animoiities; 
a$ t9 tbe.9ianagement oftben^, this has been always looked 
upon as a crime i and no government can be fafe without it 
be puniflied." 

^Io^y you. are toconfider, whether thefe words I have read 
r toyotf, w not tend to beget an ill opinion of the adminiflra* 
tion of the government ? To tpH us, thde ^ho are employed 
knovf nothiog Pf ^^^ matter, and thofe who do know are not 
employed i men are not adapted to c^ces, biit oflk«8 to me,a, 
out oJFa particular regard to their tntereft, and not to their 
fitOiM%/<^ 4^ places I this is the purport of thefe papers. 

Mr« Hamilton. I humbly beg your honour's pardon ; I am 
.v^nrjxiucfa mifappi^bended» if you fuppofe what I fald was fo 
defignedp . 

^^ yott Jcnow, I made an apology for the freedom I found 
myfelf under a neceffit^ of ufiag upon this occafion. I faid, 
there was nothmg p^fonal defigned ; it arofe from the nature 
of our defence. « 

^ The jury n^itMrew, and in a fmall time returned, and be*- 
ing alkcd by the clerk, " Whether they were agreed of their 
verdiS^ and whether John Peter Zeriger was guilty of print- 
itig and publiihing the libels in the information mentioned?** 

• Chief Juftlce Holt, in TurchiAV cafe* 

They 



They anfwcred by Thomas Hunt, thcfr foremafV NdT 
Guilty. ' :: . : 

Upon which there were three .hiu^zas in the. halV wbiclk . 
wste crowded with people ; and the next d^y Zenger was dif- 
charged from his imprifonment ♦. 

* On the fifteenth of September following, Mr. Hamilton was pre(ented witk 
the Freedom of New- York, for his i^inble and fpirited defence of liberty, on tbl^ 
occafion. A conmion-council was called, and there being prcfent the mayor, 
recorder, aldermen, &c. they ordered, " That Andrew Hamilton, efq; «C Phila- 
delphia, banider at law,, be prefented with the freedoin of this corporation.*' 
Accordingly a grant of the freedom was made out^ of which the following is a copy* 

City of 7 ft P -AUL RICHARDS, efqj the recorder, aldermen and afliftants^ 
New-York. 3 * of the city of New- York, contened in. common-council, t» 
all to whom l^efe pr«fents (hall come greeting. W H £ R E A ^ honour is the ji^ - 
jreward of mrtue, and pnbllc benefits demand a public acknowledgement. W< 
therefore, under a grateful fenfe of the remarkable fervice done tp the inhabitants of 
this city and colony, by 'Andrew Hanulton, elq; of Penlylvania, barrift^rat law, 
by his learned and generous defence of the rights of mankind, and the liberty of the 
prels, in the cafe of John Peter Zenger, Jately tried on an iafonnacion exfcibtted^tn '^ 
the iiipreme court of this colony, do by thefe nrefents, bear to the foid Andrew " 
Hamilton, efq;* the public thanks of the freemen of this corporation for thatfSgoal 
iervice, which he chearfally undertook under great indifpoiition of body> andi 
generoufly performed, refufing any fee or reward. . And in teftimony of our gr^it 
efteem for his perlbn, and fenfe of his merit, do hereby prefent him with the 
freedom of this corporation. Thefe are therefore to certify and dedare, that tile 
iaid Andrew Hamilton, efq; is hereby admitted, received and allowed^ aTre^Baa 
and citi2en of the faid dty, to have, hol<k enjoy and partake of all the benefits, 
privileges, freedoms and immunities wbadoever, granted or belonging toa^ iieemiir 
and citixen of the faid aty. In teftimony whereof, the cprnmon-council <^ ^ 
faid city,, in commoo'^oundl allembled, have caufed the feal of the fidd dty tp be, 
hereunto afiixed, tliis twenty-ninth day of September, A. D. one thou/and ftven; ' 
hundred and thirty-five. 

Byccdier of common coundl, W« SnAitr as, Cl« 

Several members' of the corporation, and gentlemen of the city, voluntarily 
contributed fuffident for a gold box of five ounces and a half, for iodofing the fi:al 
of the freedom ; upon the lid of which, was engraved the arms of New- York. 

And the freedom and box were carried to Philadelphia, aild there gntt^ullf ac* . 
cepted by lyfr. Hamilton. 

Round on the lid of the box was engraved, befides the arms of N^w<vYo^ 1^1% 
motto in a garter : . . 

DEMERSiE LEGES-— TIMErACTA LIBERTAS — HiftC TANDEM. 

EMUERGUNT. 
On the infide of the lid, in a flying garter, this; ., 
NGN NUMltns,— VIRTUTE PARATtTR. * * 

On the front of the rim was part of TuUy's Wifli t ' ' * 

ITA CUIQUE EVENIAT, UT DE REPUBLICA MERViTt N 
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NEVER BE F O RE PRINTED. 

THE 

T R I A L 

OP ^ 

Mr. WILLIAM O W E K, 

^Bookfellcr, near Temple-Bar.* 

\ - ■ 

ON an information charging him with having publiflied 
a libd : entitled <« The cafe of Alexander Murray, efq," 
before the right honourable lord chief juftice Lee, at Guild- 
hall, thefixth of July, 1752. f 

Council for the defendant, 
Mr. Ford, fince dead, 
Mr. Pratt, nowchief-jufticeof 
the Common Pleas. There 
were other counfellors on 
both fides, but thefe were 
all who fpoke. 



Council for the king« 

Sir Dudley Ryder, attor. gen. 

afterwards the Jamous chief 

joftice of that name. 
Mr, Murray, follicitor general, 

now lord Mansfield, and ch, 

juftice x)f the King's Bench. 



Special jury. 



Richajrd Barwell, of Bread- 

ftreet, foreman* 
JohA Horton, Old Fifli-ftreet^ 
Thomm V Smitfc, Watling* 

ftreet. 
Godfrey Lowe, Friday-ftreet. 
Edward Berwick, ditto. 
Richard firSlow, Bread -ftreet. 



William Woolky, Cbeapfidc. 
Richard Bridgpjari^ Aldgate 

^High-ftreet. 
Philip Grafton, ditto. 
Samuel Lloyd, Devonftiire 

Square. 
Henry Hall, St. Helens. 
John Tuff, Bifliopfgate-ftreet. 
. The 

• By \7h0m German Spa Water from the Pouhon Spring, Pyrmont, and 
Seltzer Water, are carefully imported* ♦ 

•j" This profccution was founded on a vote, and tniUtuled at t^c i^equeft^ of the. 
Houfc of Commons 5 wfio had voted the cafe of Mr. Murray to be ** an impudent, 
malicious, fcandalous, and feditious libel, falfely, and moil injurioufly refle^Hag 
upon, and afperiing the proceedings of this houfe, and tending to create mifappre- 
henlibns of tne fame in the minds of the people, to the difhonour of this houfe, 
and in violatifen of the privilege thereof.** An addrefs was thereupon prefented to, 
the king, to deiire his majefty would give Orders to profecute the publiOier, which 
was accordin^y done^ In the information, it was called a wicked, falfe, fcanda- 
]ous, feditious, and malicious libel : and Owen was charged with having publiHied 
it malicioufly, wickedly, feditioufly^ &c. Sec, The words in the pamphlet on 

which 



\. 



: ( 50 ) 

The 4ttoriie.r-getlci:d began with a.deuit of the WeftiBitifler 
ek&ion, between lord Trentbam and Sir George Vaiklepat. 
H<^tben jjicnUoocii the Houfe of C(»nmoiiii i;a1l^ dietioters 
td accminta of w^h Mr« Murray he laid vi^ i\^ piindpal ; the 
fentence on Mr, Mttrray to be given at the bar. of the hou& ; 
how mereiful for to atroctu^a crimed bis ccmKokmeni to tf 9w- 
gate ; bjs iafpudent refufal toaik pardon, whicb. was to h^ part 
of his Kntence ; bU bad fiatc of heahh in Newgate^ which 
the boiife beifig informed of by bis friends, ordered hm|i into 
the cufiotjy of a meflengetv #bicb^was more than .he deferved 5 
hisfefuTal to be remove<ltiII the end of the feffion,when tbclaw 
difchaj^cs him. <^ Then aj^ieared the inoit.fcaii^alous aod 
aftpniining libel that e^er appeared in the:W9rld» The cafi of 
the homurabk Alexander Murr^s Efy* in an appeal U we 
peopicrf Great Britixini mort particularly^ the inhabhanil (f the 
city and liberty of JVeJImnftif* The acqufed now becomes the 
accufer. In it is dated and^contained accufatiotis of partiality^ 
injuftice, corruption, and barbarity, of the Houfe of Com- 
mons. ' It accufes the Hoiife of committing ft great bre^ in 
oui* \7^ ; that Houfe which is the gu^M^di^ oi^ ovir 4ibcTties, 
and the prote£tor of our propefties. It accufes ^Ifo the King's 
B^e^ch, with overturning tlv^ bulwark of our liberti^.the 
Habefis Corpus hSt. Every one muft be, /hocked, that feads 
thj^s wicked, diabolically wicked, pamphlet. The pafUament 
meet again ^nd vote the pamphlet a libel : they votp it to be 
a faife, malicious, : in&mous^ fcandalous^ and feditious liM, 
tending to create confufipn and rebellion ; at leaft, to fow the 
feeds of rebellion. And to me it is aftoniihing, how it could 
enter into the mind <gr heart of man, to write fuch a libel. Now 
ger^^lemenl fball Aew to you the nature of this libft^and b^in 
in this order, i. The Titlf. 2. The Introdu^lion* 3. TRw 
ftate of the cafe, and the evident laid before the Houfe of 
Commons.- 4^ How confidered, and in what light he. has put 
the fentence of the Commons. 5# How wickedly and malici- 
ouiiy he has infmuated the thing. And 6. His treatment of 
the Court of KiogV Bench. . . . .^ 

Rrft. What! — ^fball a perfon apxs^I from the Judgment of 
that court, who are the only judgi^of things belonging to 
them, the Houfe of Commons, 1 mean. An appeal f ta< 
whom ? to a mob ? mnft Juflice be appealed from ? to. whom ? 
to injuftice ? appeal to the goo^ people of England, particu- 
larly the inhabitants of Weftminfter ! 7'he Houfe of Cg^mmons 

whicT» the Icing's copncil laid their greiateft emplialis, are' repeated in the Conrfit of 
th€ trial*, therefore it was ttunecc&ry to liriiit'tht ihfortnittioAy wkibh' Is Tjniy in 
the ttfual ft»ni> aadv rery long. , . * >■ ' -" 

arc 
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Ife the ^)od people tS England, being tSc reprefentativcs of 
the people* iW nrfl are wte^*^iiotfali^gM^^mnl|^1t^bcr% ttk>b, 
/Vnd what "km be Jn z Aob bat con&fion. B«t thcf de^ 
meaiimgtir tt^ Kbd tvis an appeal to^ioienee, in hStyimi:^ 
to^%matize't)t|ihtouJrs but he dtrrft tioc TpeMt plain. ^<^ 
the pamphlet tdia fdu tbit Im tafeis wonli^^tbe confideratidh - 
of )ii»felloirlMi^ed^V^efie beftews bk tfkuiehde* Mefii^ * 
liisi»mi»iftliieiivis a^^cedent ftiimded' bn^npa^ltlfod biirbS^ 
rity, ftrikm^^ o^ la#i in a nfioft iBockibg rmm&r ^heh 
lie eharges the HoufeWith finking inateml ^d^ee; whfcb 
in aet it accc^f^ dte Hotife of fnjufiice. This i^ a cbar^ tlfe' 
nofkvfbockingf the poft fttere, and the mdfhiAjuft and vimlent^ 
igMJift the^oody thet«nder Houfeof Comilions ; that fafeguatd 
)f our Ubemr, and guardian of onij W^fare; The next accufi- 
donthe libenet brings agalnfttbeff^ufe, is, on their granting 
Mr. Murray^* rcttioVtfl, An the application of his phyficians,-^ 
In fij^itig---tlief had a mhid t<x kill Mr. Murfay, by removing 
liim In the ttiidft of ^ raging fever j and on Mr. Murray's re- 
fufini; tb gb hi ttiat tohdition, the Houf^, M^hen hi& phyriciah 
bad m^flered the dtftemper, ordered that none (hould fee hittV. 
Hext accafing another (5oart thS^ never injured anyone: a 
court the moft dignified by the worthinefs of the members : 
the court of Kinged Bench (Fide Letter on Libels^ fng. 76* 
Wlff. j.jf -Gentldm^h, . this libel to Wbofijever itadi it, wfll 
k fbuiid Ihfe tftdft pungent ittvaaive that the (kill of man could 
jh^Wht : I WiH nbt fay the flcill, but the wit, are, ahd falfe 
kontrivance bf man, inftigated by Satan : an indifeft pamphlet 
— Adugh not filid pfain, yet undo-ftbod ; as being uniterftood, 
is a WA : ^i to % that this is not a Kbel, is to fay that there 
b ftojufticc, equity, br right, in the-^rorld. Th^ can be 
io cdurt Of juftice if the Houfe of Commons is hot ; and iflht 
loufe of Coii^tnbAfs is not to be defended, and have prott^oii 
Ind relief at common law^ yourfelves, your houfes, rannot 
bye the protefifon of the law. "tht thing ynk gentkmek if rfr , 
iwry €trt H ^d pn ti% whethet ihe tafe ebth Hat Mean ite Houfi^)af 
^ommom \ for wejhallprovitoyou the puHicatton: then you mufi 
hid the Houfe is charged by this pamphlet hr hope ie^^tfiky of 
^e mofi danng proftitutimif powet. Okfi fhero H a jreatef^ 
^argef 

! Witneffes tidied. - ;- .' 

[ Peter Beck fwore he bourfit ifce patn^fe^ of T¥il]fartt 
Pwen, the twenty-eighth of June, 1751, at HEoiner's faejfid',/ 
^ear Temple- bar. ' Sent by IJ>bot to feuy it, gave it:a.{at 
two.— —John Ibbot, meifenger to the prefe, font Peter Beck 
|he 28th of June, to buy tbe pamphlet^ and ontbe^^, he,^ 
^k Owen into cuftody, and (eized feveral paoralets in hit 
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»ihpp.-*— Mealtny the 27th of Jupe,. 1731, went to Owen's bjf 
erdcr of bis oiafter» Cook, to biiy. tb^ai.;,hu{ Owen faid hd 
had none by him, but he ih(;mld hiave, them when ready ; and 

in the afternoon, William Qwen let hitnbayeii. -JCopk, 

bookfeller, on the zj-th of.Jupc^ the firft time he faw th< 
pamphlet advertifed, fen^his fervant ^obuy ^h^m.—- Langfor 
and Shorter alfo proved jC)we|i'sfeU^igt;he pamphlet — Travc 
called to prove the writ for the jeledion ^t ^eftml^fter, — 
Stanhope provtd that therie was an elcdion.r-rBarwellj, cle 
of the Houfe of Commons, prqved the proceedings of th 
. Houfe In this affair.-* The pamphlet read in court.^ . 1 h|Mj th^ 
attorney-general a&cd Mr* Ford a^d Mr. Pratt, if hp nee 
trouble the court with proving more ^nd other things j an 
(bpuld be glad to know what they intended fgr thctr.pl^a.^n 
defence, in order to give the cpurt as little trouble as p^flBble 
Mr. Ford anfwcred, that in juftice to his cljent, he could noj 
tell him what they intended for their defence ; but wj?mW b<| 
fo far candid with him, a^ to f^y, he would take, a4 vantage ol 
his want of proof, and t}iere/ore defircd him to gfOve ail U 
could. "... 

Mr, Sollicitor then got up and made a ibprt. ^pe^cl^ t0 thj 
following, purport, t The queftion is, wh^h^r the J^ on 
fotisjied that the defendant Oivm publijbed the famthlet^ w rtj 
Jqlhufs of (ourfe. If the Fact is proved^ the iJBF.T^ trov^ 
itfelf fedliiottj difturbance^ &c. Therefore the printer ipuft 
aftcded with every thing in the pamphlet, if the puhUc^fi^B i\ 
proved^ and that is- what lies for your [the jurjf^deUrm4^ofi{ 
you heing Judges of t^^e Fact, the judge determines the L^^w 
3\^t fuppofe you judges of the law, your own breads ni^lel] 
you this is a libel : it accufcs the Houfe of (^omt^ns o^. ini 
|ufticc[ ; pomp^res tliem to the Turkilh divan> Qie^t By tta 
letters D-*-- n ; and the inquifition, mea^t hy^ Ac lettetl 
I — ^.-^.^n; and calls them a bribed aflembly^ ^ppbfc a^m" 
pblet were pubjiflied after this trial, ^ tliat you [ tfa^ jugr ] 
were perjured and bribed, and this fpreadx)vei'r th^ kingfipo)* 
would it not gall you.-^Thefe fort of liWl^s Cs^ tcad toi no- 
thing but fedition, for how can the mob or, the people ^mdre£i 
but by ti^mult and rebellion, and thereby fuhvert the coni^tu* 
tion ; for this is a part of the legifl^tive power, i^^ if 9 ibi^^i 
part of the legillature is deftroyed or expofed, ho9|r can J^t be 
without, rifing in ^heiace of the conftUutionv Th(^e hajsbeen 
fcveral paperp, and paragraphs in tl>p papers, ,pi;lntecl oii piff-* 
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' f From a wo^d Mr, Fofd dropt in afldn|5 one of the- witne^a-a^^«^ftip«U Mr^ 
(blUcitar guefled what would be the fcopc' of his argument ; and 'tncreuf)6n endea- 
voured anticipate him j of which Mr^ Ford afterwards feems to Cake notice. 

- fCfe 
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pofe to poifon the mifrfs of the people^ and fcenred calduJafedl 
to inBuendie the mind$ oF anyjqry that fhould be on ibis occa- 
fion : but I dare fajryou gciitfcrtten, who arc upon your oaths 
here to try the faft, atid ca(l^; wholly as it is, will have no re- 
gard to fach ahrtfuf 'and falfe infibuations f. And I khovr vcty 
-well the council onthe other fide, defign to take no advantage 
or notice oft befe falfe ^and malicious hints. But as ybu are 
upon your oaths", pu judge of theF acts HJui hkve lata hef ore 
you^ no'W in courts and o\9ly iiern ; and like honeft men brittg 
in your verdiif acaordingly, . - • - , 

The next who fpoke, was, Mr. Ford, for thedeFetidantj as 
follows : *• Thfc dodrinc hid down by the geritlcmen for the 
king, that what a court of juftice docs, whether legal or not, is 
not to be called in queftiort, iior any remonftrance to be made 
againft It, is a doarmc that may be full of the moft fatal con- 
fequences to all forts of men ; fince every inferior court may do 
the fame with equal jufticc ; for there can be no court but what 
is legally fo : therefore if legal courts do wrong, muft our 
mouths be fcut, and not complain or petition for redrefe ? 
God forbid ! — May you, gentlemen, nor I, ever be fenlible of 
fuch injuftice f^— I fay, if the cafe can be fo.^-And here the 
gentlemen for the,king feem to endeavour to conHne the coun- 
cil for the defendant, in their argument, by faying fuch and 
fuch argunl^ent^' will not be ufed; which is, in faft, hinting 
that they fiiould not. Why ? If they have liberty to make 
ufe of any argument, thought, or faft, for the king, furely the 
defendant's council ought to have the fame liberty for their cli- 
ent. I underftand not the Ihutting of mens mouths. Let 
every man clap Ms hand upon his heart, arid examine how be 
would like it^ was it his own cafe. Shall a man be injured, or 
iiippofe he ftncies himfelf injured, which is the f<imc, {hall his 
mouth be eternally dofed, arid' no rcdreft for the injury ever be 
given : nor no fatisfadion to his own mind, for a right under- 
ftanding, and clearing up of what he looked upon even as an in- 
jury. \( things ihould come to this pafs, which Heaven for- 
bid ! vvhat would be the cafe of us all ? We may be fcourged, 
afflifled, atld wronged, and rfl for the want of liberty to com- 
plain, and put forth our cafe : th^ very hand that Hurts Us mlay 
ftill continue that preffure, not knowing of the grievances done 
to thpfewhb lie under it ; and who, were thi& doftrlfieto be 
allowed, muft firfFcr without hope of redrefs; for unlefS cSfur 
mouths are open to complaints, there can be no fedrefs, for 
poor fufFcrin|; mortals : for how that can.be redrefled which is 
not known i or that knifeiwnj^ which is not allowed to be men- 

I f Thti has rtfcreoos to a letter in the London Evening Poft of Satwrdtt^^ May 
3©, i75». 
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tiooed ?— May never you, gentlemen, nor I, be fetifible oHucb 
a mfta^m .yarned into praAice ! Nay, the very gentlemen n^ho 
put it, cannot (rom their hearts confi^nt to it^-^W^ in this cafe 
lie ^ndfr difedrantages enough i our adverfaries hare g^reat 
powers o^Tt their power's unknoum, even to themfelTes, at 
all times ^ f&wr of diem know the limits of it t itoMj be almoft 
^^at they have a mind. .Though great, tteoo^ wife* this 
houfe mdy.he, yet they are but a body of men^ afid therefore 
f|illible ^ for it isnot io men, or bodies of men, tc^be.infidlible. 
-^By this great power of the tioufe of Commonst vi^e, for out 
client^ are debarred from making ufe of all the meaxis of de- 
fence wo couU agairA other people. Much oiighjt he iaid^ but 
niuch we dare not fay ; I own I dare nc3^ Btitf let inefixppofe» 
only for argument's fake, that a Houfe of Comn^ns may do 
wrong, it is not impoflible for them to err ; I do not fay that 
they do in this cafe ; former Houfes of Commcms certainly have 
^red» and thofe errors have beoi redreffed by a future Houfe of 
^mmons, and tibat on a l^nowledge of the cafe by coruphint : 
^d if the Houfe of Commons eyer has erred, by the iame rule 
it n}ay err again* Therefore allow me to fuppc^, only ibr fup- 
, pofitioo and argument's fake, th^t the Houfe have done wrong 
in their yotes on this affair (not that I fay they have) 5 they have 
vottid this pampl|let a libel, and hs|ve tMm^d it oyer to the com** 
Qfion-law, for the defendant thereby to ho tried for it; then they 
have left the commoi^law to be judge of it. If fo, flwuld the de- 
ffftd^nt's council he debarred (if it was necefiary, but wbieh in 
my opinion is not) from cpntradiding^ and proving this to be 
^o libel I which would, in fad)*, be contradicting and oflpofing 
(he ppipipn and vote of the Houfe of Commons i I only put 
this by way of fuppofttion ; to ihew, that if thefe arguments 
V^ere neceUary to be gone upon, the difadvantage we lie under. 
Muph might be faid,' even on this ; h^t much I <lare oot fay. 
I know i|otfGar<:e what I dare fay ; but I (hall not go on this 
£oiat, a^ I tbink, it is hot neceflary to our |irefent purjibfr; 
and I hope we can and ihall be able to fucceed without i^ I 
only mentioned it becaufetbegentlen^nontbeoAtrfideiaenw 
ed <leiirou$ ftijl further to (IiMt the moutht of the defendant's 
c^oi^ocil, who ar^ under difficulties enough already* Thelfoufe 
^ Cpo^unpii^s have voted this pamphlet a libel: great is the 
Qower of a vo^e of th^t Houfe ; and where is the msm wholes 
^nd f2^M]t with) or con trad i£i, the opinion of tha Hou&^ tfpe-i' 
cu^lly^when vpted fo ? I dare. not, ^nd bold mtifl be the man 
. lyjjo dares^ he knows not the rift he runs» hv jnftifying or 
n[i§iq^ining a book not to be a lib?),, when the Houfe cHFCom^ 
tnons have voted it to. That man may perhaps have a vote 



a^ainj^ himfelf ^ for what cannot, a Houfo do, wbofe power is 
fo great ? What therefore I fhall iniift upon is 



great r What therefore I fhall iniift upon is this : 

The 
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The Fact cbai»d in the ioformatioQ is» That tba dtfencl^ 
9nt, Owen^ publiflie4 this pampblety Mo^drnfy^ fi^ti$i^/lf^ 
fcandaht^y 4indjalfilyfif> tbe calumny of Ac Ho^.of Cpi^r 
inonsof Grott'&ftaio^ and in jorder ^ diftorb the pfaoe of thp 
nationi and. this he has done whitngh^mj/iilJ^ maikhufyf 
Jamdalwfi^y &c* This is the Fact laidto bas charge j^ m^ich 
the gcnticmenharo been Tcry far from PzQPn^k Only prpr* 
ing th»/iU of. the hook,doe$ not prove all tho& ofppsbr^u^ an4. 
lord temia laU in the chacge agsaiA hinu If hi$ fellings and 
publifliing this book m^dkitv/fy^ with tijki^tmfs iut$Mt^ fcemda^ 
bufy^a^if^fily^ with ai/^s (» calumniate the Hou& of Com* 
siions^ and in order to difturh die peacc^ of the* natipn^ ia not 
provedt then this ^eat charge m the information fai^ Let 
the gentlemen prove thofe words (the /itfi^i^^} if they mea^ 
any tfaing by tbeqa ; if they do not prove thefe terms, this bad 
intent, w in that lies the crime, then it is no more than felling 
prin^ p^er, in which forely there can be no fault. Thea 
what are thefe words I If the gentlemen mean any thing by 
them, prove them ; tf they mean nothing, but Wcs-ds of courfe 
and form, let the gendemen fcratch them out, they are need- 
led ; which if they do,^ their information will he very defe^ve. 
But they win not confent to fcratch them cot I am fure ; why 
then they muft mean fo^iethipg by them, which if th^ do, 
confi^^ently they muft prove them. Thefe words conftituto 
the charge, which if they do not make out, will you, gentle- 
men, clap your hands upon your hearts, and fay this man is 
guilty? ^fifZryof what? nothings Ihr nodiing is proved, unleia 
felling paper is a crime. Sorely gentlemen your own breafts, 
your own confcfences, muft teH you, when you coinfider of 
It, iand pray confider it as your own caii^ fancy each of your- 
felves here under a rigorous profecution, like this poor man^ 
there is.no crime proved, no malicious intent, no feditious 
defign \ therefore not proved guilty of the crime laid againfl ^im. 
a a man be even a bad man, and you all know it, and is 
9U2cuiird of a crime he is innocent of, iorely none will find him 
guilty of a crime, when that, crime is not proved, becaufe you 
know him to be guilty of other faults, Thefe things are plain, 
evep to a demoi^rationr to every nian* But this defendant^ 
whofe caufe you are now judges of^ will appear to he a man of 
very fair charoiSler |> well affe£bd to the government and con* 
ftitution in his- principles f atwajrs was, and is a good fubjtedl ^ 
a member of the church of England, and as vitXi aiFeded tp , 
both church and ftate as any man in England^ Ther^foii^ tan 
any man believe, when we ihall have made this appear 1^ fe«, 
veral witneffes of men pf worth, fvbftan^, hcjr^our and predit* 
both clergy and laity^ that he could be guilty of thefe things i 
that he intended this hurt laid to his charge? We ihall prove 

that 
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that he ^Wiflicd more papers for the government, in' the late 
rcbdiion, in 1745, and containing the moft (leadinefs fox go-* 
vcrnmeht, and the rooft home and inveterate ^J)ings againft it» 
enemies, than any printer of his time ; fo that f believe, if the 
tehels h«d 'gained the day, his zeal might have cVwfe^ his pu- 
iiiffirtiehtl WilJ it then appear likely that he is guilty of thefe 

(thii^es hlA agaiiift him ? 1 muft pbferve one thiiijg> whicb 

is the danger of your finding a verdift sp£CIALLY* 




gentlemen of bein^ 
deceived by fiiidirig hfm guilty aiiy way ; by h^inging iq your 
terdift any wayagainft him, yoii render. hfm habie of the 
fUnfequentesof the whole ; that is, to the feme penalues that 
be would have been liable to, if he had committed the whole 
€rime laid to his charge, and that charge fully proved ag^inlfc 
bim» After you have brought in your verdii^, itwill bei;i 
rain for you to fay you did not intend he (hould be puniffied^ 
you only found that he had pubhjhed^ but not committed thcJ 
crime ; it will be in vain for you to petition for mercy, mercy 
#ill then be in other hands 5 it will be oiit of your reach 5 
and he will be at the mercy of others, who may not look 

' with the fame eyes as you : when you have fduhd liim |;uilty^ 
it will be in other breafls to puniih ; it will then be too late 
fer you to interfere. By finding him guilty, you do all that 

■ you can againft him, and then it wUl be out of your pfower 
to ferve him. You muft thfercfore confider him guilty of this 
great crime^ and confequently deferving of great puniihmenty 
or not. But if you think he is not guilty; and not defeirving 
of great pdniftiment, then he h^s not committed this great 
crhne, then confequently they have failed in their information^ 
and he is innocent of it i if innocent confequently not guilty. 
•Mr. Attorney tells you this pamphlet means, and is writ 
with the inieitti\\7ii is laid in the information ; he fays becattfe 
the panjpblet compares the parliament to l-^ — n, it rntift 
certamly mean inquifition j and in my opinion it may, and 
does as likely mean information ; and I aflure you gentlemen, 
I have i^ry little love for information, as well as Mr. Attorney 
fori— ^^n; it Is tertain that thefe things which will bear 
feveraV interpretations, muft, nor 'can, have no weight with 
you) who ftoold tither put a good Conftruftion upon them, 
or none at^lT: Vou muft confider too, thatthcre is a great differ- 
ence betw^eiitne author and the printed ^ the author knew well 
what he intfen^ed, wd the whoie feftfe of the pamp}ilet j 
therefore liable io have the fenfe of the pamphlet interpreted* 

againft: 
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jeigdinfth'im; but a bookfeller may fell a book and not have 
any intent but profit ; and be quite ignorant of ^e cpntentSt 
at leaft the fplrit of them; therefore it is Well jvotth con* 
fidering how intenY makes a crime, and how far fot; every 
inan may err, and jf unint'cntibnany be cannot be guilty of 
a crime fcefofe God y and if fo, it WQuld be prefuinptioOjia 
man, to make any comparifon of his own juftice^ wliatisJwt 
criminal Witli God, cannot be with man. The ^m^Upun iu 
the other Me hai)e hot'troved the intention. ^ %',.. . ^ 

•^The Reverend ^fr. Warner, Mr. Goflin^ Mr. Hawl^ins^ 
arfd feveral others were called, who proved IVIr,. Owen tabe 
a good fubjeS, a true man to the church of England^ zealouf 
fortbeeft^WUbment, thdthe hadprinte<3 feveraLTpapers for the 
governnfent, and woiil dnot have publifced the ptamphet» hai 
Tie knowri or thought the contents bad'or any hurt in theai^ ixak 
tht ferthcft man In England from doing fuch a thing, \' ' 

Mr* J^iratt he)ct roft* up for the defendant, and having for 
(bme tirtje gone upon different parts of Mr. Ford's argument^ 
(which i^ can^iot be n^ceflary to repeat, as Mr, Ford's fpcecH 
hasjuft bcengiven at lengthy and as nearly verbatim as poffible) 
Belaid, '« Tnen gentlemen xg ftew you how neceflarv it is toi 
prove the intention 5 if there is in indidment preferred againft 
a fn'^n for an affauU, witji an intention to ravim ; the intcntioa 
muft be proved, or elfe the jufy cannot find hhn guilty, Thc^ 
fam-e of an ^ffault with an intention to kill, it the intentioh ia 
jibt proved^ he muft be acquitted. If he kills, and the in- 
tention is not proved, that is, if i^^ i;s not proved that he 
killed premeditately and of forethoiight, Jjtis but manflaughtcr* 
'i^Ti^refore in the cafe before us, if that part of the infor- 
mation i$ not proved that he publjflied malichu/ly h^. you muft 
,acqvm him. — ^The privileges of parliaqient are not known, 
to the common law ; perhaps they may judge and punifh: I 
know not their privileges, nor perhaps are tney to be known; 
nay not kno'wn to themfelves wholly : they may be juft what 
they pleafe. But they have not punifted this man ; they have 
turned him over to the common law, therefore he muft be tried 
by the Common law. Yet as hath been juftly obfej-ved, they 
may take the thing again into confideration, and puoifli Jiim 
Jn the houfe ; and if fp, he may be puniQied (wice jfpr the 
fame fault, by two different fentences j which by the coq^inon 
lapO' a mail cannot., Mr. Attorney will not anfwer for.tbc 
hdufe of comrhbns, that it will not be fo. Thco gentlemen 
confider what injuftice it would be to punifhamaii Qere^. who 
i«' at the fatne time liable to be punilhed thexCf if the KoMfe 
^'nkjs gt.-^Muc|i might be fal|| ipore than we dare fay for our 
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